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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 


Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S.C. 


Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.”” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


DISMISSAL—WITHDRAWAL OF PETITION 
(No. 5497) 


In re BEATRICE FoopS COMPANY, INC. AMA Docket No. 35-1. 
Dismissed June 6, 1958, by Thomas J. Flavin, Judicial Officer. 


(No. 5498) 


In re NEBRASKA-IOWA NON-STOCK COOPERATIVE MILK ASSOCIA- 
TION. AMA Docket No. 35-2. Dismissed June 6, 1958, by 
Thomas J. Flavin, Judicial Officer. 


(No. 5499) 


In re FITCHETT BROTHERS. AMA Docket No. 27-124. Decided 
June 9, 1958. 


Application to Dismiss—Issues of Policy— 
Justiciable Interest 


Portions of a petition under 8c(15) (A) of the act are dismissed (1) where 
they involve only questions of policy rather than law and (2) where 
handler has no justiciable interest in the distribution of producer funds 
as in the case of payments to cooperative associations and producer 
location differentials. 


Mr. Eugene F. X. Gilhuly, of Stanfordville, New York, for petitioner. Mr. 
John M. Durbin, for Agricultural Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PARTS OF PETITION 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 


519 





520 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 17 A.D. 519 


the Agricultural Marketing Agreement Act of 1937 and sub- 
sequent amendments (7 U.S.C. 601 et seq.), instituted by a 
petition filed January 9, 1958, by Fitchett Brothers, a handler 
under Order No. 27, as amended, regulating the handling of 
milk in the New York-New Jersey marketing area (7 CFR 
Part 927). On January 31, 1958, the Deputy Administrator, 
Agricultural Marketing Service, filed an application to dismiss 
complaints in the petition numbered 2, 3 and 5. A copy of the 
application to dismiss was served upon petitioner February 3, 
1958, and petitioner filed a statement in opposition thereto. 
Oral argument was held on the application May 21, 1958, in 
Washington, D. C. 


I 


The complaint numbered 2 reads as follows: 


“The Petitioner complains of the abuse of the powers of 
the Market Administrator, as defined by Section 927.22 (a) 
and (b); as amended.” 


Section 927.22 sets forth the powers of the market adminis- 
trator under the order. In explanation of this complaint, peti- 
tioner further avers that the market administrator has been 
inconsistent in the use of his powers causing severe losses to 
it. Petitioner makes reference to the filing of a pool plant 
report by it for December 1953 and the disallowance thereof 
by the market administrator and the allegedly improper in- 
clusion in the pool during the period August 1956 through 
July 1957 of two other milk plants with attendant loss to the 
producer-settlement fund. 

If petitioner had a grievance in the fact that the market 
administrator refused to consider petitioner’s plant a pool plant 
for December 1953, it should have filed a petition in a proceed- 
ing such as this within two years after the protested action 
occurred. Petitioner’s prayer for relief in this respect, how- 
ever, asks only that all decisions of the market administrator 
be subject to review by the Secretary within 20 days after a 
complaint is made and that all elements of discretion be elim- 
inated from the order or that all decisions of the market ad- 
ministrator be made a matter of public record. 


We have pointed out many times in proceedings of this kind 


4 See section 927.95(d) of the order. 
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that the statutory standard for adjudication is whether the 
administrative action complained of is “in accordance with 
law.” The part of the petition under consideration raises only 
issues of policy and does not state a cause of action cognizable 
in this proceeding. The recommendations made by petitioner 
are for consideration in the formulation of amendments to the 
order rather than in this proceeding. Furthermore, insofar as 
the petition refers to losses to the producer-settlement fund, 
petitioner, being a handler, has no justiciable interest in this 
fund and cannot serve in this proceeding as the vicarious 
champion of producers. United States v. Rock Royal Coop- 
erative, Inc., 307 U.S. 533 (1939); Queensboro Farms Prod- 
ucts, Inc. V. Wickard, 137 F. 2d 969 (2d Cir. 1943). 


II 


The complaint numbered 3 reads as follows: 


“The Petitioner complains of Section 927.71(a) and (b) 
and its subparts.” 


Petitioner’s contention is that the differentials provided by these 
two subsections should add up for the petitioner to $1 above the 
uniform price in the 200-210 mile zone instead of the lower 
amount presently applicable. 


The provisions of the order involved here require petitioner 
to pay to the producers delivering milk to it differentials in 
addition to the uniform price (for the 200-210 mile zone). 
Petitioner’s minimum cost for milk from producers is estab- 
lished by section 927.40 pricing milk to petitioner on the basis 
of classification, section 927.41 dealing with butterfat differ- 
entials and section 927.42 fixing transportation differentials for 
Class I and for lower classes on the basis of the zone in which 
petitioner’s plant is located. The differentials of section 
927.71(a) and (b) are producer differentials and are not really 
paid by petitioner. What petitioner is actually seeking here are 
additional credits under section 927.65 in the computation of 
its net pool obligation since this section credits a handler with 
the differentials to be paid out under section 927.71(a) and 
(b). In other words, the matter is one of distributing producer 
funds among producers and we conclude that insofar as this 
proceeding is concerned petitioner, a handler, has no justiciable 
interest in the distribution of producer funds among producers. 
Green Valley Creamery, Inc. V. United States, 108 F. 2d 342 





§22 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 17 A.D. 522 


(1st Cir. 1939) ; In re Barron Cooperative Creamery, 10 A. D. 
805 (1951). 


III 


Complaint numbered 5 deals with section 927.81 of the order 
which provides for payments out of the producer-settlement 
fund to qualified cooperative associations of producers for 
market-wide services performed by them. Petitioner, in effect, 
contends that the market-wide services by the cooperatives are 
not being performed properly and that the payments should 
be impressed with a trust. Again we must rule that petitioner 
has no justiciable interest in the funds paid to qualified co- 
operatives out of the producer-settlement fund, United States 
v. Rock Royal Cooperative, Inc., supra, and petitioner’s griev- 
ance in this connection in any event is not a proper subject 
for an action under section 8c(15(A) of the act since petitioner 
is advancing recommendations of policy rather than any matter 
brought within the framework of an issue of law. 

Accordingly, the application to dismiss filed January 31, 1958, 
is granted with respect to complaints numbered 2, 3 and 5 of 
the petition. 

Copies hereof shall be served upon the parties. 


(No. 5500) 


In re BABYLON MILK & CREAM Co., INC. AMA Docket No. 27- 
119. Decided June 11, 1958. 


Accounting for Milk by Handlers— 
Conversion Factor 


The rules and regulations under Order No. 27 calling for the use of a 2.15 
pounds conversion factor per quart, in the absence of specific weights, 
in a handler’s accounting for milk disposed of as fluid milk are valid 
and were properly applied. 


Mr. Harry Rosenberg, of West Hampstead, New York, for petitioner. Mr. 
John M. Durbin, for Agricultural Marketing Service. Mr. John Curry, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 
This is a proceeding under Section 8c(15)(A) of the Agri- 
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cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and sub- 
sequent amendments (7 U.S.C. 601 et seq.), involving the ap- 
plication and validity of a conversion factor contained in the 
rules and regulations issued pursuant to Order No. 27, as 
amended, which during the period involved herein regulated 
the handling of milk in the New York metropolitan marketing 
area. Petitioner operates a pool plant located at Lindenhurst, 
New York, and is a handler regulated under the order. 


During the period July 1955 through January 1956, petitioner 
received milk at its Lindenhurst plant by tank truck direct 
from producers delivering milk to Hillsdale Producers’ Co- 
operative, Inc., Hillsdale, New York, a handler regulated under 
the order. Hillsdale, as the reporting handler under the order 
with respect to this milk (see In re Clover Leaf Dairy Company, 
15 A.D. 339 (1956)), reported such milk, in pounds, as classi- 
fied, priced and pooled, in accordance with its use at petitioner’s 
Lindenhurst plant, as provided in the order. Petitioner’s rec- 
ords listed the disposition of such milk in quart units and in 
order to determine the quantity of such milk to be classified, 
priced and pooled, the market administrator used the con- 
version factor of 2.15 pounds per quart of milk, as provided by 
section 927.231 of the rules and regulations issued pursuant to 
the order (7 CFR 927.231). The use of the disputed conversion 
factor resulted in an increase in the quantity of milk classified 
in Class I-A with a corresponding decrease in the quantity of 
milk classified in lower utilizations. As a result of this and 
other audit adjustments,? the market administrator billed Hills- 
dale in the amount of $4,342.15 for payment into the producer- 
settlement fund. Hillsdale Producers’ Co-operative, Inc., paid 
this amount to the market administrator and later submitted 
petitioner’s check in such amount as a credit to Hillsdale’s 
account. 

Petitioner contends that the use by the market administrator 
of the contested conversion factor deprives it of property with- 
out due process of law in violation of the Fifth Amendment 
to the Constitution as the weight of the milk in a quart con- 
tainer packaged by it is 2.125 pounds and that the conversion 


1 Effective August 1, 1957, Order No. 27, as amended, was further amended to regulate 


the handling of milk in the New York-New Jersey milk marketing area. 
® Petitioner contests only the eharges resulting from the use of the 2.15 pound conversion 


factor, 
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factor utilized by the market administrator is invalid as it is 
inconsistent with other conversion factors contained in section 
927.231. 


An answer to the petition was filed April 30, 1957, by the 
Deputy Administrator, Agricultural Marketing Service, United 
States Department of Agriculture. The answer upheld the 
validity of the disputed conversion factor and the charges re- 
sulting therefrom. A hearing was held before John Curry, 
Hearing Examiner, Office of Hearing Examiners, United States 
Department of Agriculture, in New York, New York, on July 
8, 1957. At the hearing, petitioner was represented by Harry 
Rosenberg, Attorney at Law, West Hempstead, New York, and 
respondent was represented by John M. Durbin, Office of the 
General Counsel, United States Department of Agriculture. 
After the hearing, the parties filed briefs. On December 30, 
1957, the hearing examiner issued a report containing proposed 
findings of fact and conclusions and recommending that the 
petition be dismissed. Petitioner filed exceptions to the hearing 
examiner’s report and oral argument was held before the 
Judicial Officer May 21, 1958. 


FINDINGS OF FACT 


1. Petitioner, Babylon Milk & Cream Co., Inc., is a cor- 
poration organized and existing under the laws of the State 
of New York, with its address and principal place of business 
at 50 East Hoffman Avenue, Lindenhurst, New York. During 
the period involved herein, petitioner was a handler under 
Order No. 27, as amended, regulating the handling of milk in 
the New York metropolitan marketing area and petitioner 
operated a pool plant subject to the order at Lindenhurst, New 


York. 


2. During the period July 1955 through January 1956, 
petitioner packaged at its Lindenhurst plant milk which was 
received in bulk by tank truck and which was caused to be 
delivered to it by Hillsdale Producers’ Co-operative, Inc., di- 
rectly from producers’ farms. Milk from other sources and 
cream were also received at the Lindenhurst plant during this 


period. 
3. Hillsdale Producers’ Co-operative, Inc., is an incorporated 


cooperative association of producers organized and existing 
under the laws of the State of New York with its address and 
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principal place of business at Hillsdale, New York. During 
the period involved herein, Hillsdale was a handler under Order 
No, 27, as amended, and was the reporting handler under the 
order for its members’ milk which it caused to be delivered 
directly from producers’ farms by tank truck to petitioner’s 
Lindenhurst plant. In its report to the market administrator, 
Hillsdale reported delivery of such milk, in pounds, to 
petitioner. 


4. Upon audit by the market administrator for the order 
of the records of petitioner for the purpose of verifying the 
receipt and utilization of the milk reported as delivered to 
petitioner by Hillsdale, petitioner’s records disclosed that the 
reported pounds of milk delivered by Hillsdale corresponded with 
the pounds reported as received by petitioner; that milk was 
packaged at petitioner’s Lindenhurst plant in paper and glass 
consumer containers; that milk and cream were received at 
the plant from sources other than Hillsdale; that various milk 
products were made at the plant; and that petitioner’s records 
of packaged milk were maintained in terms of the number of 
units packed, a quart of milk constituting a unit. 


5. The market administrator used the conversion factor of 
2.15 pounds per quart of milk to ascertain the number of pounds 
represented by the recorded units or quarts of milk. Section 
927.231 of the rules and regulations issued pursuant to the 
order reads, in pertinent part, as follows: 


“Weights. In the absence of specific weights the following 
table shall be used: 


Product Unit Net Weight lbs. 
eee OK KKK 
Milk (packaged) Quart (in any package) 2.15 
eee eke eee? 


6. A reconciliation of the plant records of petitioner’s re- 
ceipts and utilization disclosed that even with the application 
of the 2.15 conversion factor as against petitioner’s use of 
2.125 pounds per quart of milk, petitioner accounted for less 
milk than it reported as having been received at its Linden- 
hurst plant. The market administrator’s audit also disclosed 
that the utilization of all receipts at petitioner’s plant, includ- 
ing receipts of fresh and frozen cream, did not entitle Hills- 
dale to the classifications which it reported for the milk which 
it sold to petitioner. The market administrator reclassified 
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upward certain milk upon the basis of its use at petitioner’s 
plant and billed Hillsdale Producers’ Co-operative, Inc., in the 
total amount of $4,342.15, which it paid. No charge or billing 
was made by the market administrator to petitioner on behalf 
of the producer-settlement fund for the milk involved in this 
proceeding. 


7. Upon notification by Hillsdale to petitioner of the market 
administrator’s audit adjustment billing to it, petitioner drew a 
check payable to the market administrator for $4,342.15, and 
mailed the check to Hillsdale. The cooperative forwarded its 
check, together with petitioner’s check, to the market admin- 
istrator in settlement of Hillsdale’s account with the producer- 
settlement fund for the month of December 1956. 


CONCLUSIONS 


Petitioner contends that the market administrator illegally 
applied the conversion factor of 2.15 pounds per unit or quart 
of milk packaged by it instead of 2.125 pounds which it claims 
is the net weight of the milk present in a quart container of 
milk it bottled or packaged. As has been pointed out many 
times, our inquiry here is limited to whether the use of the 
2.15 pound factor is in accordance with law and is not con- 
cerned with the conversion factor which should be adopted. 
See, e.g., In re Dellwood Dairy Co., Inc., 3 A.D. 1053, 1057 
(1944) ; In re Terrace Park Dairy, 12 A.D. 1383, 13892 (1953). 


The rules and regulations issued pursuant to the order pre- 
scribe 2.15 pounds as the net weight of milk contained in a 
quart of packaged milk and require the utilization of such 
weight in converting quarts of milk to pounds “in the absence 
of specific weights.” The disputed conversion factor was 
adopted as the result of industry meetings held for the pur- 
pose, in part, of establishing a well defined method of account- 
ing for milk, was specifically proposed at such meetings and 
appears to be a recognized weight for a quart of milk. Con- 
version Factors And Weights And Measures For Agricultural 
Commodities And Their Products, Production and Marketing 
Administration, United States Department of Agriculture, p. 4 
(1952) ; Ross and Guthrie, Dairy Arithmetic, Cornel Extension 
Bulletin No. 675, p. 3 (1945). 


Petitioner contends, in effect, that the rules and regulations 
issued pursuant to the order are inconsistent and the weight 
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of 2.125 pounds per quart applied by it is proper because the 
conversion table contained in the rules and regulations lists 85 
pounds as the conversion factor for, or the weight of, milk 
contained in a 40-quart can of milk. Petitioner points to the 
fact that 40 quarts of milk having a weight of 2.15 pounds 
per quart would equal 86 pounds and that a quart of milk 
would weigh 2.125 pounds on the basis of a 40-quart can of 
milk having a net weight of 85 pounds. Ten gallons or 40 
quarts of milk weigh 86 pounds. Agricultural Statistics 1956, 
p. vii (1957); Conversion Factors And Weights And Measures 
For Agricultural Commodities And Their Products, supra, at 
p. 4; Dairy Arithmetic, supra, at p. 3. However, milk con- 
tained in a 40-quart can would not necessarily weigh 86 pounds. 
For example, some cans may be dented, the cans may be filled 
above or below the neck and the butterfat content may vary 
slightly. In re Dellwood Dairy Co., Inc., supra, at p. 1057; 
Dairy Arithmetic, supra, at p. 38. A witness for petitioner con- 
firmed that 10-gallon cans are usually dented and seldom con- 
tain 40 quarts of milk. The alleged inconsistency, therefore, 
has its basis in practical considerations and constitutes a rea- 
sonable application of scientific knowledge and experience. 


It is further contended by petitioner that it had or main- 
tained records of the specific weight of the milk it packaged 
into quart containers and that the weight of such a quantity 
of milk was 2.125 pounds. Petitioner’s records or evidence of 
the specific net weight of a quart of milk consisted of an oc- 
casional and haphazard spot check of the weight of a quart 
package or quart bottle of milk. Such alleged records were 
not submitted to the market administrator* and certainly could 
not constitute adequate evidence of the weight of all milk pack- 
aged by petitioner. Nor does the testimony as to the calibration 
of petitioner’s packaging machinery alter this conclusion. Such 
evidence was not submitted to the market administrator* and 
such calibration does not appear to assure uniformity of weight 
of a quart container of milk. Moreover, some of the milk in- 
volved was packaged in pint or half-pint containers. 


3 Cf. In re Champlain Creameries, Inc., 16 A.D. 179, 188 (1957). 

4In Hogansburg Milk Company, Inc. v. Jones (N.D. N.Y. March 16, 1946), the court 
said: ‘“‘A detailed discussion of the evidence would serve no useful purpose. It seems to be 
conceded that Aiello’s records for the months of May, June, July and August 1942, must 
be supplemented by his oral testimony to afford a basis for a finding as to the use of 
Hogansburg milk in a specific class. The order by its language contemplates the keeping 
of written records which are subject to verification and audit.” 
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Petitioner claims that the market administrator was satis- 
fied with the amounts of Class II and Class III utilizations by 
the petitioner before the audit adjustments. This argument 
apparently is that accounting for milk under the order should 
start with Classes II and III with the volume remaining to be 
classified in Class I. But the order and the rules and regula- 
tions provide a comprehensive, albeit complicated, and inte- 
grated accounting procedure. Particularly is this so when a 
handler receives milk and milk products from several sources. 
The increase in Class I over that reported by Hillsdale which 
resulted from the application of the accounting rules came 
largely out of plant loss allocated to Class II or Class III by 
the rules, that is milk otherwise not accounted for. (See sec- 
tion 927.34 of the order.) We see no merit in petitioner’s posi- 
tion that the amounts of milk reported as Class II and Class 
III were established, and accepted by the market administrator, 
as utilized in these classes and that only the remaining milk 
could be put in Class I. 

In view of the foregoing, it is concluded that the application 
herein of the conversion factor of 2.15 pounds contained in 
the rules and regulations issued pursuant to the order was 
required by the order and was in accordance with law. The 
petition should be dismissed.‘ 


ORDER 


The relief requested by petitioner is denied and the petition 
is dismissed. Copies hereof shall be served upon the parties 
and the Market Administrator for Order No. 27, as amended. 


(No. 5501) 


In re ST. LOUIS NATIONAL STOCKYARDS COMPANY. P&S Docket 
No. 1246. Decided June 2, 1958. 


SIf our conclusion were otherwise with respect to the legality of the disputed conversion 
factor, relief still could not be granted in this proceeding. Cf. In re Hawk Dairies and South 
Side Dairy, Inc., 15 A.D. 1198, 1208 (1956). Hillsdale made the payment on the disputed 
charge and petitioner was not charged or billed by the market administrator and no obliga- 
tion was imposed by the order or the market administrator upon it. In fact, serious doubt 
exists whether petitioner is the proper party in interest and has a right of action under 
section 8c(15)(A) of the act. 
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Modification of Rates and Charges 


Respondent is authorized to modify its current schedule of rates and charges 
and to assess such rates and charges up to and including June 30, 1959. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Lee, Toomey & Kent, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondent is now operating under an order issued on 
October 21, 1957 (16 A.D. 971), authorizing it to assess the 
current temporary schedule of rates and charges to and in- 
cluding June 30, 1959, unless modified or extended by further 
order before the latter date. 

On April 25, 1958, the respondent, by its attorneys, filed a 
petition requesting authority to make certain modifications in 
the current temporary schedule of rates and charges and re- 
questing that such current temporary schedule, as so modified, 
be continued in effect to and including June 30, 1959. Notice 
of the petition and its contents was published in the Federal 
Register on May 138, 1958 (23 F.R. 3156), and, although in- 
terested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 
the Hearing Clerk of a desire to be heard. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition 
be granted. 

Since the parties are agreed, the respondent is authorized 
to modify its current temporary schedule of rates and charges 
as requested in the petition filed on April 25, 1958, and to 
assess such modified schedule of rates and charges during the 
life of this order. 

The respondent which must prepare for and be ready to 
comply with this order on its effective date desires to have it 
become effective as soon as possible. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay 
in making this order effective may adversely affect the market- 
ing of livestock. Accordingly, good cause is found for making 
this order effective in less than 30 days. 
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This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including June 
30, 1959, unless modified or extended by further order before 
the latter date. 


Copies hereof shall be served upon the parties. 


(No. 5502) 


In re MARKET AGENCIES AT OMAHA UNION STOCK YARDS, 
OMAHA, NEBRASKA. P&S Docket No. 148. Decided June 11, 
1958. 


Modification of Rates and Charges 


Respondents are authorized to modify their current schedule of rates and 
charges and to assess such rates and charges up to and including 
August 31, 1959. 

Mr. Joseph E. Quin, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondents 
are now operating under an order issued on October 15, 1957 
(16 A.D. 965), which, as modified by an order issued on Feb- 
ruary 7, 1958 (17 A.D. 85), authorizes the respondents, Market 
Agencies at Omaha Union Stock Yards, Omaha, Nebraska, to 
assess the current schedule of rates and charges to and in- 
cluding August 31, 1959, unless modified or extended before 
that date. . 


On April 29, 1958, a petition was filed on behalf of the 
respondents requesting authority to modify the current sched- 
ule of rates and charges by increasing the “Ante Mortem In- 
spection Charges” for “Hogs” from 1 cent per head to 1% 
cents per head. The respondents further requested that such 
proposed rate increase be made effective as soon as possible. 


Notice of the filing of the petition and its contents was pub- 
lished in the Federal Register on May 21, 1958 (28 F.R. 3460), 
and, although interested persons were afforded an opportunity 
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to indicate a desire to be heard in the matter by notifying the 
Hearing Clerk, no interested person notified the Hearing Clerk 
of a desire to be heard. 


The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition 
be granted; that the respondents be authorized to assess the 
current schedule of rates and charges, as modified in accord- 
ance with the petition, to and including August 31, 1959, unless 
changed by further order before that date; and that the order 
to be issued be made effective on the sixth day after its sig- 
nature. 


Inasmuch as the parties are in agreement regarding modi- 
fication of the current schedule of rates and charges, the re- 
spondents are authorized to modify their current schedule of 
rates and charges as requested in the petition filed on April 
29, 1958, and the respondents are authorized to assess the cur- 
rent schedule of rates and charges, as so modified, during the 
life of this order. 

The respondents, who must prepare for and be ready to 
comply with this order on its effective date, desire to have it 
become effective as soon as possible. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay 
in making this order effective may adversely affect the market- 
ing of livestock. Accordingly, good cause is found for making 
this order effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including August 
31, 1959, unless modified or extended before the latter date. 
Copies hereof shall be served upon the parties. 


(No. 5503) 


In re NEW JERSEY Coop COMPANY, INC., et al. P&S Docket 
Nos. 553, 554 and 555. Decided June 11, 1958. 


Modification of Rates and Charges 


Respondents are authorized to increase the rental charge for coops as re- 
quested in their petition. 
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Mr. Joseph E. Quin, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Louis Deitel, of Hoboken, New Jersey, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seg.). The respondents 
are now operating under an order issued on December 26, 
1956 (15 A.D. 1321), authorizing them to continue assessing 
to and including December 31, 1958, a charge of 94 cents per 
coop for the rental of coops to the live poultry industry, 


On April 25, 1958, the respondents filed a petition requesting 
that the current rate order be modified to permit them to 
increase the rental charge for coops from 94 cents to 97 cents 
per coop. The respondents further requested that such pro- 
posed rate increase be made effective as soon as possible and 
that the increased rate remain in effect until such time as it is 
deemed necessary to change the same. 


Notice of the filing of the petition and its contents was pub- 
lished in the Federal Register on May 21, 1958 (23 F. R. 3460), 


and, although interested persons were afforded an opportunity 
to indicate a desire to be heard in the matter by notifying the 
Hearing Clerk, no interested person notified the Hearing Clerk 
of a desire to be heard. 


The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition 
filed on April 25, 1958, be granted; that the order to be issued 
be made effective on the sixth day after its signature and re- 
main in effect for two years thereafter unless modified or ex- 
tended by further order; and that the order issued require the 
respondents to continue filing the semi-annual reports as of 
June 30 and December 31, showing their income and expenses 
and the number of coops rented. 


Inasmuch as the parties are in agreement regarding the in- 
crease in the coop rental charge, the respondents are author- 
ized to file a new tariff and put into effect a charge of 97 cents 
per coop. Respondents shall continue filing the semi-annual 
reports of June 30 and December 31 of each year, showing 
their income and expenses and the number of coops rented. 


The respondents, who must prepare for and be ready to 
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comply with this order on its effective date, wish to have it 
become effective as soon as possible. The Packers and Stock 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay 
in making this order effective may adversely affect marketing 
conditions. Accordingly, good cause is found for making this 
order effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect for two years thereafter 
unless modified or extended by further order. Copies hereof 
shall be served upon the parties. 


(No. 5504) 


In re JOSEPH FRANKEL, d/b/a FRANKEL MEAT COMPANY. P&S 
Docket No. 2320. Decided June 12, 1958. 


Packer—Improper Buying Practice— 
Cease and Desist 


Respondent consented to an order requiring him to cease and desist from 
employing to purchase livestock for him an employee of a registered 
market agency and dealer. 

Mr. Earl L. Saunders, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). The 
complaint and notice of hearing was issued on April 4, 1958, 
by the Director of the Livestock Division, Agricultural Market- 
ing Service. Respondent filed an answer on April 21, 1958, 
admitting the practice complained of, waiving the right to an 
oral hearing and to the report of the examiner, and consenting 
to the issuance of an appropriate order, with findings of fact, 
requiring respondent to cease and desist from such practice. 


FINDINGS OF FACT 
1. Respondent, an individual doing business as Frankel 
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Meat Company, was at all times mentioned herein, and is now, 
a packer as that term is defined in the act. 


2. The Cincinnati Union Stock Yards, Cincinnati, Ohio, 
hereinafter referred to as the stockyard, was at all times men- 
tioned herein, and is now, a posted stockyard subject to the 
provisions of the act. 


3. Respondent, at the stockyard, during the year 1957, em- 
ployed Lawrence Warburg to purchase livestock for respondent, 
while during the same period of time Warburg was employed 
as a salesman at the stockyard by The Norris Brock Co., a 
registered dealer and market agency, and respondent was a 
user of the services of The Norris Brock Co. at the stockyard. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is 
concluded that respondent has violated section 202 of the act 
(7 U.S.C. 192) and section 201.54 of the regulations issued 
under the act (9 CFR 201.54). 

Inasmuch as respondent has agreed to a consent disposition 
of this case, and complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from violating the act and 
the regulations in the manner set forth in the Findings of 
Fact. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 5505) 


In re THE NORRIS BROCK Co. P&S Docket No. 2317. Decided 
June 12, 1958. 


Improper Acts—Cease and Desist— 
Consent Order 


The violations charged include (1) assisting a person not registered as a 
dealer to engage in dealer activities, (2) failing to furnish reasonable 
selling services, (3) permitting an employee to be hired to purchase 
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cattle by a packer who used respondent’s services at the stockyard, (4) 
failing to assess proper buying commissions, and (5) issuing incorrect 
accounts of sale and accounts of purchase. Respondent admitted the 
violations charged and consented to a cease and desist order. 


Mr. Earl L. Saunders, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). The 
order of inquiry and notice of hearing was filed on March 26, 
1958, by the Acting Director of the Livestock Division, Agri- 
cultural Marketing Service. Respondent is charged with vio- 
lating various provisions of the act and section 10 of the Fed- 
eral Trade Commission Act (15 U.S.C. 50), which section is 
incorporated in and made a part of the Packers and Stock- 
yards Act by virtue of the provisions of section 402 of the latter 
act (7 U.S.C. 222). Respondent filed an answer on April 21, 
1958, admitting the allegations set forth in the order of inquiry 
and notice of hearing, waiving the right to an oral hearing 
and to the report of the examiner, and consenting to the issu- 
ance of an appropriate order, with findings of fact, requiring 
respondent to cease and desist from the practices complained 
of. Complainant has recommended that such an order be issued. 


FINDINGS OF FACT 


1. The Cincinnati Union Stock Yards, Cincinnati, Ohio, 
hereinafter referred to as the stockyard, was at all times men- 
tioned herein, and now is, a posted stockyard subject to the 
act. 


2. Respondent, an Ohio corporation, is registered with the 
Secretary of Agriculture as a dealer to buy and sell livestock 
for its own account and as a market agency to buy and sell 
livestock on a commission basis at the stockyard, and at all 
times mentioned herein respondent was so registered. 


8. In the transactions described in paragraph III of the 
order of inquiry and notice of hearing and at divers other 
times during the years 1956 and 1957, respondent financed 
purchases of livestock by Meyer & Kuhner, Inc., an unregistered 
dealer, from livestock producers, permitted Meyer & Kuhner 
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to resell such livestock through respondent’s facilities at the 
stockyard without paying commission or other marketing 
charges, and collected such charges from the livestock pro- 
ducers for whom respondent had not rendered any sales service. 
In such transactions livestock, which Meyer & Kuhner had 
purchased or agreed to purchase at stipulated prices from 
livestock producers in the country, were received in the names 
of the producers at the stockyard by respondent, weighed to 
Meyer & Kuhner, and resold through respondent’s facilities at 
the stockyard for the account of Meyer & Kuhner. Respondent 
paid the producers the purchase prices owed them by Meyer & 
Kuhner, and paid Meyer & Kuhner the profits from such re- 
sales. In connection with such transactions, respondent rendered 
the producers and Meyer & Kuhner accounts of sales, and 
maintained in respondent’s books and records a trading account 
for Meyer & Kuhner. Respondent showed on the accounts of 
sales rendered Meyer & Kuhner, deductions from the sales pro- 
ceeds for marketing and trucking charges, which in most in- 
stances were in substantially the same amounts as those as- 
sessed against the producers from whom the livestock were 
purchased, when in fact such amounts were not actually as- 
sessed against Meyer & Kuhner. Copies of the accounts of 
sales were made a part of the accounts, records, and memo- 
randa of respondent. 


4. Respondent, at the stockyard, during the years 1953 
through 1957, failed to render just and reasonable selling 
services in selling butcher hogs consigned to it for sale in 
that respondent sold a major portion of such hogs to H. H. 
Meyer Packing Company, in accordance with an understanding 
or arrangement between respondent and H. H. Meyer Packing 
Company, instead of selling such hogs or offering them for sale 
in open competition at the stockyard. 


5. Respondent, at the stockyard, during the year 1957, per- 
mitted one of its salesmen, namely, Lawrence Warburg, to 
engage in purchasing livestock for Frankel Meat Company, a 
packer as that term is defined in the act, for which services 
Frankel Meat Company paid Warburg during such year the 
sum of approximately $1,908, while during the same period 
Frankel Meat Company was a user of respondent’s services at 
the stockyard. 


6. Respondent, at the stockyard, in connection with the fill- 
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ing of orders for the purchase of livestock on a commission 
basis in the transactions set forth in paragraph VI of the order 
of inquiry and notice of hearing and at divers other times dur- 
ing the years 1956 and 1957, failed to assess the proper and 
lawful buying commissions as prescribed by respondent’s tariff 
then on file with the Secretary of Agriculture and in effect at 
such times. 


7. Respondent, at the stockyard, in connection with filling 
purchase orders for livestock on a commission basis in the 
transactions set forth in paragraph VII of the order of inquiry 
and notice of hearing and at divers other times during the years 
1956 and 1957, failed to show on the accounts of purchases 
rendered the purchasers of such livestock, the names of the 
persons from whom the livestock were purchased. Copies of 
such accounts of purchases were made a part of the accounts, 
records and memoranda of respondent. 


8. Respondent, at the stockyard, in connection with the sale 
of livestock on a commission basis in the transactions set forth 
in paragraph VIII of the order of inquiry and notice of hearing 
and at divers other times during the years 1956 and 1957, 
rendered the consignors of such livestock accounts of sales 
which instead of showing the names of the purchasers of such 
livestock, showed initial designations as the names of such 
purchasers. In three of such transactions, respondent used 
livestock consigned to it for sale to fill purchase orders from 
Meyer & Kuhner, Inc., and respondent failed to disclose in the 
accounts of sales rendered the consignors of such livestock 
that the livestock were sold to a purchaser for whom respond- 
ent was filling an order on a commission basis. Copies of such 
accounts of sales were made a part of the accounts, records 
and memoranda of respondent. 


9. Respondent, at the stockyard, on December 27, 1956 and 
on January 21, 1957, in filling orders on a commission basis 
placed with it by Parker Sausage Company, used 26 head of 
swine consigned to respondent for sale without first offering 
such swine for sale on the open market in the customary man- 
ner. In accounting to Parker Sausage Company, respondent 
issued accounts of purchases which failed to disclose the fact 
that such swine were purchased out of consignments received 
by respondent for sale on a commission basis. Copies of such 
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accounts of purchases were made a part of the accounts, 
records and memoranda of respondent. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it 
is concluded that respondent has violated sections 304, 305, 
306, 307, 312(a), and 401 of the act, (7 U.S.C. 205, 206, 207, 
208, 213(a), 221), sections 201.48, 201.44, 201.54(c), 201.56 
and 201.61 of the regulations issued under the act (9 CFR 
201.48, 201.44, 201.54(c), 201.56 and 201.61), and section 10 
of the Federal Trade Commission Act* (15 U.S.C. 50). 

Inasmuch as respondent has agreed to a settlement of this 
case upon a consent order basis and complainant has recom- 
mended that the order consented to by respondent be issued, 
the order will be issued. 


ORDER 

Respondent shall cease and desist from violating the act and 
the regulations in the manner set forth in the Findings of 
Fact. 

Respondent shall keep such accounts, records, and memoranda 
as fully and correctly disclose all transactions involved in its 
business as a market agency and as a dealer at the stockyard. 

This order shall become effective on the sixth day after 
service thereof, and copies hereof shall be served upon the 
parties. 


(No. 5506) 


In re MARKET AGENCIES AT THE NEW ORLEANS STOCK YARDS. 
P&S Docket No. 534. Decided June 7, 1958. 


Continuation of Rates and Charges 
The respondents are authorized to continue assessing their current schedule 
of rates and charges up to and including June 30, 1959. 


* Made applicable by section 402 of the Packers and Stockyards Act, 1921, as amended 
(7 U.S.C, 222). 
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Mr. Joseph E. Quin, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 


The respondents are now operating under an order issued 
on June 10, 1957 (16 A.D. 500), continuing in effect to and 
including June 30, 1958, the current schedule of rates and 
charges, which was authorized by the order of June 18, 1952 
(11 A.D. 525). 

By a petition filed on June 2, 1958, respondents requested 
that the current schedule of rates and charges be extended for 
one year “beginning July 1st, 1958, through June 30th, 1959.” 
With the petition there was filed a copy of the current sched- 
ule containing one modification authorized by section 201.62 of 
the regulations under the act (9 CFR, 1957 Supp., 201.62). 
Prior to the issuance of the order of June 18, 1952, authoriz- 
ing increases in rates and charges, notice of the petition there- 
for was published in the Federal Register, and all interested 
persons were afforded an opportunity to indicate a desire to 
be heard in the matter. No interested person notified the Hear- 
ing Clerk of a desire to be heard. Inasmuch as the present 
petition does not involve an increase of rates and charges law- 
fully prescribed by the Secretary or any rates and charges 
for services not heretofore covered by order, it is found that 
further notice and public procedure on this order are un- 
necessary. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition 
be granted. The answer also recommended that the reporting 
requirement contained in the order of June 18, 1952, be con- 
tinued in effect as a part of this order, modified, however, to 
cover respondents’ 1958 operations. 

Since the parties are agreed, the respondents are authorized 
to continue assessing the current schedule of rates and charges, 
a copy of which was filed with their petition, during the life 
of this order. The reporting requirement of the order of June 
18, 1952, is continued in effect except that respondents shall 
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execute in detail and file reports of their 1958 operations not 
later than March 15, 1959. 


The respondents, who must prepare for and be ready to 
comply with this order on its effective date, desire to have it Ff 
become effective on July 1, 1958. The Packers and Stockyards | 
Act provides that orders of this nature shall not become ef- [| 
fective in less than five days after their date. Undue delay in | 
making this order effective may adversely affect the marketing — 
of livestock. Accordingly, good cause is found for making this | 
order effective in less than 30 days. } 


This order shall become effective on July 1, 1958, unless f 
changed by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 5507) 


EVERETT L. FLICK v. MCCLURE COMMISSION Co., HARRY C. 
DANIELS d/b/a Harry C. DANIELS & Co., AND ST. LOUIS 
NATIONAL STOCKYARDS COMPANY. P&S Docket No. 2268. De- 
cided June 19, 1958. 


Failure to Account—Damages 


It is concluded that the stockyard company delivered complainant’s steer to 
respondent Daniels. By failing to account for the animal, respondent 
Daniel failed to render reasonable stockyard services and is liable to 
complainant for the amount of damages claimed. The complaint is dis- 
missed as to the other respondents. 

Complainant pro se. Mr. Sam S. Pessin, of Belleville, Illinois, for respondent 
Daniels. Other respondents pro se. Mr. John J. Murray, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the provisions of the 
Packers and Stockyards Act, 1921, as amended (7 U.S.C. 181 
et seq.). 

On February 11, 1957, Everett L. Flick filed a formal com- 
plaint in the above matter. The complaint alleged that com- 
plainant had not received full and proper accounting for a 
steer delivered to respondent stockyard company and consigned 
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to Harry C. Daniels & Co. for sale on a commission basis on 
November 6, 1956. The complaint further stated that such 
steer never reached the Daniels’ sales pens; that some time 
after November 6, 1956, complainant received a check from 
respondent Daniels in the amount of $134.93 which represented 
the proceeds from the sale of a 905 pound steer by respondent 
McClure Commission Co. at $15 per cwt. and that the steer 
sold by McClure was not complainant’s steer which weighed 
1,020 pounds and should have sold for $21 per cwt. 


A copy of the complaint, with the investigative report at- 
tached, was served upon each of the three respondents. St. 
Louis National Stockyards Company answered the complaint 
by letter dated May 3, 1957 in which it denied responsibility 
and requested oral hearing. Sam S. Pessin, Attorney, filed a 
motion to dismiss on behalf of respondent Daniels. This motion 
was denied by the presiding officer. Respondent Daniels’ answer, 
filed by Mr. Pessin on September 11, 1957, denied liability or 
responsibility for any alleged loss or damage of the complain- 
ant. By letter which accompanied the answer, Mr. Pessin 
requested oral hearing. McClure Commission Co. answered the 
complaint by letter dated May 13, 1957. The letter stated that 
on November 6, 1956 McClure “sold one steer that we had no 
record of in that days business, as this is customary at the 
Yards as very often the truck slip gets lost and we do not 
know it until the close of business on that day.” 


An oral hearing was held in the matter at 10:00 a.m. No- 
vember 22, 1957 in Room 414 of the Federal and Post Office 
Building, 750 Missouri Avenue, East St. Louis, Illinois. 


FINDINGS OF FACT 


1. Complainant, Everett L. Flick, is an individual whose 
address is 1226 Mortimer Street, Barry, Illinois. 


2. The respondents are (a): McClure Commission Co., a 
livestock commission firm at the St. Louis National Stockyards, 
East St. Louis, Illinois, (b) Harry C. Daniels, d/b/a Harry C. 
Daniels & Co., another commission firm at the same stockyard, 
and (c) St. Louis National Stockyards Company, a corporation, 
which owns and operates the St. Louis National Stockyards. 


3. At all times mentioned herein the St. Louis National 
Stockyards was “posted” by the Secretary of Agriculture within 
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the meaning of that word as used in the act and subject to 
the provisions of the act. 


4. Respondents McClure and Daniels at all times mentioned 
herein were registered with the Secretary of Agriculture to 
buy and sell livestock on a commission basis. 


5. The complaint was filed within 90 days after the cause 
of action accrued. 


6. On November 5, 1956, 3 steers and 1 black bull belonging 
to complainant were delivered to, receipted for and yarded in 
pen 12 by respondent stockyard company’s employees. Pen 12 
was assigned to the Zeller Driving Agency at that time. 


7. The Zeller Driving Agency, which drives cattle for 
Daniels, took custody of the animals, which were consigned to 
Harry C. Daniels & Co. 


8. Respondent Daniels has not accounted for one of com- 
plaint’s steers, a white faced Hereford steer. This steer weighed 
1,020 lbs. and was worth $214.20. 


9. On November 6, 1956, respondent McClure sold a steer 


for which no bill of lading had been received. On November 7, 
1956, McClure turned the proceeds of the sale over to Chester 
Zeller who in turn gave the proceeds to Harry C. Daniels & 
Co. Harry C. Daniels & Co. forwarded these proceeds in the 
amount of $134.93 to complainant. 


10. The steer sold by McClure and accounted for by him 
was not complainant’s steer. 


CONCLUSIONS 


The act requires that posted stockyards and all market agen- 
cies operating at such stockyards render reasonable services 
and provides that they shall make reparation in the form of 
money damages when they fail to comply with this duty. Where 
a shipper proves delivery of consigned animals to a stockyard 
and lack of a proper accounting for the disposition of the 
animals, he has made a prima facie case for reparation against 
either the stockyard company or the consignee market agency. 
Thereafter it is the burden of the stockyard company and the 
market agency to prove that there has been compliance with 
their respective duties. 

Here it appears that the respondent stockyard company dis- 
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charged its obligation by receiving complainant’s white face 
Hereford steer together with his other steers and a black bull 
and delivering these animals to a representative of respondent 
Daniels (See Finding of Fact 6). Accordingly, the complaint 
against the stockyard company should be dismissed. 

McClure Commission Co. is a stranger to the transaction 
and has been involved only because McClure was “over” one 
steer the same day that Daniels was “short.” McClure sold the 
“over” steer and turned the proceeds over to Harry C. Daniels 
& Co. on the assumption that Daniels was the consignee. There 
is no allegation or proof to the effect that McClure Commis- 
sion Co. contributed in any way to the cause of complainant’s 
damage. As to McClure the complaint should be dismissed. 

Complainant has stated that his steer never reached the 
Daniels’ pens. Chester Zeller appears to have treated the mat- 
ter as though he or one of his employees delivered the steer 
to the wrong pens. However, it is not necessary to fix re- 
sponsibility for the mishap inasmuch as the animal disappeared 
after the stockyard employees placed it in the pen assigned to 
Zeller. Animals consigned to market agencies at the St. Louis 
National Stockyards are in the custody of the market agencies 
after delivery to them by the stockyard operator. The market 
agencies become factors for the sale of the animals and as 
such are under obligation to exercise prudence and diligence 
in the care and safeguarding of the animals. Respondent 
Daniels and other market agencies at the St. Louis National 
Stockyards employ driving agencies to deliver animals to their 
pens. The nature of the relationship between the market 
agency and the driving agency is immaterial insofar as the 
shippers’ rights are concerned. The market agency is respon- 
sible to its principal, the shipper, for any failure to account 
for the animals after they are placed in the market agency’s 
custody by delivery to the pens assigned to the driving agencies. 
The driving agencies take custody of the animals as agents for 
the market agencies. 

Here, complainant’s steer was placed in the custody of re- 
spondent Daniels by delivery to pen 12. Respondent Daniels 
has failed to account for the steer which is to say he has failed 
to render reasonable service in connection with this animal. 
In such a situation the complainant is entitled to an award of 


damages. 
Complainant has placed a market value of $214.20 on his 
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steer on the basis of estimated weights and the price of such 
steers on November 6, 1956. Respondents did not dispute this 
figure or offer any evidence regarding damages. It is con- 
cluded therefore that $214.20 represents the market value of 
the steer and that complainant is entitled to receive this amount 
from respondent Daniels, less the cost of yardage in the amount 
of 82 cents, or a net total of $213.38. Complainant has re- 
ceived $134.93 from respondent Daniels. This amount may be 
set off against his damage and reparation awarded in the 
amount of $78.45, which is the amount claimed. This is not 
to say that respondents McClure and Daniels followed proper 
procedure in connection with such payment. Mr. McClure should 
have informed the stockyard operator that he was “over” one 
steer and turned the proceeds of the sale of the steer ‘‘over” 
to the estray account. Respondent Daniels should have paid 
the money which he received from McClure into the estray 
account maintained by the stockyard operator. 


ORDER 


The complaint is dismissed as to respondents McClure Com- 
mission Co. and St. Louis National Stockyards Company. 


Respondent Harry C. Daniels shall pay to the complainant 
within 30 days from the date hereof $78.45 as reparation with 
interest thereon at the rate of 5 per centum per annum from 
November 6, 1956, until paid. 

Copies hereof shall be served upon the parties. 


(No. 5508) 


A. J. DIERMAN v. ROBERT FISHER, d/b/a FISHER LIVESTOCK 
COMMISSION COMPANY; C. P. POLAND, d/b/a VALLEY BROK- 
ERAGE COMPANY; AND MISSISSIPPI VALLEY STOCKYARDS COM- 
PANY. P&S Docket No. 2319. Decided June 20, 1958. 


Election of Remedy—Dismissal 


Since complainant is pursuing his remedy in the Circuit Court of Pike 
County, Missouri, it is concluded that this complaint should be dismissed. 


Mr. Robert V. Niedner, of St. Charles, Missouri, for complainant. Mr. John 
C. Kappel, of St. Louis, Missouri, for respondents. Mr. John J. Murray, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a reparation proceeding under the Packers and 
Stockyards Act 1921, as amended (7 U.S.C. 181 et seq.). Com- 
plainant seeks reparation for the value of certain cows and 
calves delivered to Fisher Livestock Commission Company at 
the Mississippi Valley Stockyards, St. Louis, Missouri, for 
which complainant states he has not been paid. 

The answer to the complaint filed by Kappel & Neill, attorneys 
for respondents C. P. Poland, Valley Brokerage Company and 
Mississippi Valley Stockyards Company, and a copy of a pe- 
tition which has been made a part of the record demonstrate 
complainant Dierman has filed a suit at law in the Circuit 
Court of Pike County, Missouri, against the Administrators of 
the estate of Robert Fisher, deceased owner of Fisher Live- 
stock Commission Company. This petition which also names 
as defendants C. P. Poland, d/b/a Valley Brokerage Company, 
seeks judgement for the same sum of money as complainant 
seeks here and involves the same subject matter. 


CONCLUSIONS 


With respect to damages caused by violations of its pro- 
visions, the Packers and Stockyards Act provides in section 
308(b) as follows: 

“(b) Such liability may be enforced either (1) by com- 
plaint to the Secretary as provided in section 309, or (2) 
by suit in any district court of the United States of com- 
petent jurisdiction; but this section shall not in any way 
abridge or alter the remedies now existing at common law 
or by statute, but the provisions of this act are in addi- 
tion to such remedies.” 


The effect of such provision is to give concurrent jurisdiction 
over claims arising under the Act to the Secretary of Agri- 
culture, to the United States District Courts, and to other 
agencies whose jurisdiction is established by lawful authority. 
The remedies thus made available are not cumulative but are 
available concurrent remedies from which complainant may 
elect his mode of procedure. Inasmuch as complainant here 
is pursuing his remedy in the Circuit Court of Pike County, 
Missouri, it is concluded that this complaint should be dis- 
missed. 
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ORDER 
The complaint is dismissed without prejudice. 


Copies hereof shall be served upon the parties or their duly 
appointed agents. 


(No. 5509) 


JOHN V. GOODSON Vv. HARRY C. DANIELS, d/b/a HARRY C. 
DANIELS & Co. P&S Docket No. 2269. Decided June 20, 
1958. 


Incorrect Accounting—Damages 
Respondent is ordered to pay to complainant the difference between the 
value of complainant’s steers and the amount which respondent paid 
to complainant. 
Complainant pro se. Mr. Sam S. Pessin, of Belleville, Illinois, for respondent. 
Mr. John J. Murray, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 e¢ seq.). 


On March 8, 1957, John V. Goodson, Macon County, Mis- 
souri, who is a farmer and a lawyer, filed a formal complaint 
in this matter. By this complaint Mr. Goodson claimed $860.44 
as damages. The claim was made up of three parts or counts, 
the first of which was for the difference between the amount 
received from the respondent and the alleged value of two 
steers alleged to have been “mixed.” The amount claimed on 
this count was $98.74. At the hearing complainant stated that 
he wished to strike the second and third counts so that it is 
unnecessary to consider these further. 


A copy of the complaint was served upon the respondent. 
Thereafter, Sam S. Pessin, attorney for respondent, filed a 
motion to dismiss which was denied by the presiding officer. 
Subsequently Mr. Pessin filed an answer denying liability or 
responsibility. Mr. Pessin requested oral hearing. 


Oral hearing was held at 10 a.m. on October 4, 1957, in 
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Room 504, United States Court House and Custom House, St. 
Louis, Missouri. 


FINDINGS OF FACT 


1. Complainant, John V. Goodson, is an individual whose 
address is Masonic Building, Macon, Missouri. 


2. The respondent, Harry C. Daniels, doing business as 
Harry C. Daniels & Co., is a market agency registered with 
the Secretary of Agriculture to buy and sell livestock on a 
commission basis at the St. Louis National Stockyards, East 
St. Louis, Illinois. 


38. At all times mentioned herein the St. Louis National 
Stockyards was “posted” by the Secretary of Agriculture within 
the meaning of that word as used in the act. 


4. The formal complaint was filed on March 8, 1957, which 
was within 90 days after the date of the alleged violation. 


5. On December 15, 1956, 48 steers and 2 cows belonging 
to complainant were delivered to, receipted for, and yarded 
by the operator of the stockyards in pens assigned to the 


Zeller Driving Agency. 


6. The Zeller Driving Agency which drives cattle for the 
respondent took custody of the animals. 


7. Some of complainant’s animals were mixed with animals 
consigned to the Moody Commission Company. 


8. Respondent failed to account properly for two of com- 
plainant’s steers. 

9. Moody Commission Company which was “over” 2 steers, 
sold the steers together with 27 other steers and remitted 
$325.96 to Daniels. This amount was based upon the average 
per head price received by Moody for the 29 steers. Daniels 
turned $325.59 of such sum over to complainant, such amount 
apparently representing the amount received from Moody, less 
some unspecified charge of 37 cents. 


10. Complainant’s steers which weighed approximately 
1,283 pounds each were worth $212.35 per head or $424.70 
together. 


11. There is due and owing from respondent to complainant 
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the sum of $98.74, representing the difference between the 
value of complainant’s two steers and the amount for which 
respondent rendered an accounting to complainant. 


CONCLUSIONS 


The act provides that money damages may be awarded to 
persons entitled to them on account of a market agency’s 
failure to render reasonable stockyard service. Here a pre- 
ponderance of the evidence is to the effect that complainant’s 
animals were delivered into the custody of respondent; that 
some of complainant’s animals were mixed with animals con- 
signed to the Moody Commission Company; that respondent 
did not account for two steers belonging to complainant but 
forwarded proceeds of sale representing the value of two steers 
based on the average per head price of a group of steers. 
Respondent has failed to account for complainant’s two steers 
and this amounts to a failure to render reasonable service. 
Complainant is entitled to damages suffered as a consequence 
of respondent’s breach of duty. 


Complainant has placed a market value of $424.70 on his 
steers on the basis of the average weight and price of his 
cattle. Respondent did not dispute the weights or price or offer 
any evidence with respect to damages. It is concluded there- 
fore that $424.70 represents the market value of the steers. 
Respondent did not perform any marketing service in con- 
nection with these steers. Complainant has received from re- 
spondent an accounting for $325.96, which is not disputed by 
complainant, and this amount may be set off, leaving a differ- 
ence of $98.74 which is the amount claimed by complainant. 


ORDER 


Respondent Harry C. Daniels shall pay to complainant within 
30 days from the date hereof $98.74 as reparation with in- 
terest thereon at the rate of 5 per centum per annum from 
December 17, 1956, until paid. 


Copies hereof shall be served upon the parties or their duly 
appointed agents. 
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(No. 5510) 


In re FARMERS UNION LIVESTOCK COOPERATIVE AND W. A. 
DELAIR. P&S Docket No. 2229. Decided June 23, 1958. 


Participation by Dealer in Operation of 
Market Agency—Cease and Desist 


The respondents are ordered to cease and desist from violating the regula- 
tions which prohibit a registered dealer from participating in the man- 
agement or operation of a registered market agency. 

Mr. Lowell E. Miller, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. William W. Beckett, of Columbia, Missouri, for respondent 
market agency. Respondent Delair pro se. Mr. John Curry, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a discipilinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed August 1, 1954, by 
the Director, Livestock Division, Agricultural Marketing Serv- 
ice, United States Department of Agriculture. Respondent 
Farmers Union Livestock Cooperative is registered with the 
Secretary under the act as a market agency to buy and sell 
livestock on a commission basis at the Wichita Union Stock 
Yards, Wichita, Kansas, and respondent Delair is registered 
with the Secretary as a dealer to buy and sell livestock for 
his own account at such stockyard and other posted stockyards 
in the State of Kansas. Respondent market agency is charged 
with selling the livestock of its employee, respondent Delair, 
in competition with consigned livestock and with employing 
respondent Delair, a registered dealer, in the performance of 
its stockyard services in violation of the act and the regula- 
tions issued thereunder. Respondent Delair is charged with 
participating in the operation of respondent market agency 
while being a registered dealer under the act. 


Respondents filed separate answers to the complaint Sep- 
tember 5, 1956, in which they admitted, in effect, the material 
facts alleged in the complaint but denied that such facts con- 
stituted violations of the act and the regulations issued there- 
under. Complainant conceded that the allegation of the com- 
plaint charging that respondent market agency was in viola- 
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tion of the act by reason of selling livestock owned by its em- 
ployee should be dismissed. All the material allegations of 
fact in the complaint were admitted by respondents and the 
matter was referred to John Curry, Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agri- 
culture, for the preparation of a report without further in- 
vestigation or hearing pursuant to section 202.9(c) of the rules 
of practice (9 CFR 202.9(c)). The hearing examiner filed a 
report May 5, 1958, recommending that respondents be ordered 
to cease and desist from engaging in the practices set forth 
in the complaint. Respondent Farmers Union Livestock Co- 
operative filed exceptions to the hearing examiner’s report. 


FINDINGS OF FACT 


1. The Wichita Union Stock Yards, Wichita, Kansas, was 
at all times mentioned herein a posted stockyard subject to the 
provisions of the act. 


2. Respondent Farmers Union Livestock Cooperative is an 
unincorporated association and is registered with the Secretary 
under the act as a market agency to buy and sell livestock on 
a commission basis at the stockyard, and at all times men- 
tioned herein was so registered. 


3. Respondent W. A. Delair is an individual and is reg- 
istered with the Secretary under the act as a dealer to buy 
and sell livestock for his own account at the stockyard and 
various other posted stockyards in the State of Kansas, and 
at all times mentioned herein was so registered. 


4. During 1955 respondent Delair participated in the op- 
eration of respondent Farmers Union Livestock Cooperative and 
his services were utilized by such market agency in the furnish- 
ing by it of stockyard services at the stockyard in that during 
such year Delair was employed by Farmers Union Livestock 
Cooperative as a cattle yardman and livestock salesman. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 4, re- 
spondent Farmers Union Livestock Cooperative violated sec- 
tions 307 and 312(a) of the act (7 U.S.C. 208 and 213(a)) 
and sections 201.66 and 201.67 of the regulations issued there- 
under (9 CFR 201.66 and 201.67) and respondent W. A. Delair 
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violated section 312(a) of the act and section 201.67 of the 
regulations issued thereunder. Respondents should be ordered 
to cease and desist from engaging in such violations. 


ORDER 


Respondents shall cease and desist from engaging in the 
practices set forth in Finding of Fact 4. 


This order shall become effective on the 6th day after service 
thereof upon respondents and copies hereof shall be served 
upon the parties. 


(No. 5511) 


In re W. E. GANT, doing business as W. E. (BILL) GANT COM- 
MISSION COMPANY. P&S Docket No. 2360. Decided June 23, 


1958. 


Misuse of Shippers’ Funds—Insolvency— 
Suspension of Registration 


Respondent is ordered to cease and desist from misusing shippers’ proceeds 


and his registration is suspended for one month and thereafter until 
he demonstrates that he is no longer insolvent. 


Mr. Earl L. Saunders, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by an order of inquiry and notice of 
hearing, filed May 23, 1958, by the Director, Livestock Division, 
Agricultural Marketing Service, United States Department of 
Agriculture. Respondent, a registered market agency, is charged 
with using shippers’ funds for unauthorized purposes and with 
being insolvent within the meaning of the provisions of the 
Act of Congress approved July 12, 1943 (7 U.S.C. 204). Re- 
spondent, in his answer, admits the allegations set forth in 
the order of inquiry and notice of hearing, waives the right 
to an oral hearing and to the report of the examiner, consents 
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to the issuance of an appropriate order with findings of fact, 
requiring him to cease and desist from the practices com- 
plained of, and suspending his registration for a period of one 
month and thereafter until such time as respondent demon- 
strates that he is no longer insolvent. Complainant has recom- 
mended that such an order be issued. 


FINDINGS OF FACT 


1. The St. Louis National Stock Yards, National Stock 
Yards, Illinois, hereinafter referred to as the stockyard, was 
at all times mentioned herein, and now is a posted stockyard 
subject to the provisions of the act. 


2. Respondent is registered with the Secretary of Agricul- 
ture as a market agency to buy and sell livestock on a com- 
mission basis at the stockyard, and at all times mentioned 
herein respondent was so registered. 


3. During the past two years at the stockyard, respondent, 
on numerous occasions, used funds received as proceeds from 
the sale of livestock consigned to him for sale on a com- 
mission basis for purposes of his own and purposes other than 


the payment of lawful marketing charges and the remittance 
of net proceeds to shippers, and has thereby endangered or 
impaired the faithful and prompt accounting therefor and pay- 
ment of the portions thereof due the owners or consignors of 
livestock or other persons having an interest therein. As of 
April 9, 1958, there was a shortage in respondent’s custodial 
account for shippers’ proceeds in the approximate amount of 
$8,996.65. 


4. Respondent is insolvent in that he is unable to pay his 
current obligations as they become due in the usual course of 
business. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, re- 
spondent engaged in an unfair and deceptive practice in vio- 
lation of section 312(a) of the act (7 U.S.C. 213 (a)), failed 
to render and maintain just, fair and nondiscriminatory stock- 
yard services and practices in violation of sections 304 and 307 
of the act (7 U.S.C. 205 and 208), and violated sections 201.40 
and 201.41 of the regulations issued pursuant to the act (9 
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CFR 201.40 and 201.41). Respondent is insolvent within the 
meaning of the Act of Congress approved July 12, 1943 supra. 

Inasmuch as respondent has agreed to the disposition of this 
case upon a consent order basis and complainant has recom- 
mended that the order consented to by respondent be issued, 
the order will be entered. 


ORDER 


Respondent shall cease and desist from violating the act and 
the regulations in the manner set forth in Finding of Fact 3. 

Respondent’s registration is suspended for a period of one 
month and thereafter until such time as he demonstrates that 
he is no longer insolvent. At the request of respondent, when 
he makes such a showing, a supplemental order will be issued 
in this proceeding terminating this suspension after the one- 
month period. 

This order shall become effective on the sixth day after service 
hereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 5512) 


In re MARKET AGENCIES AT ST. LOUIS NATIONAL STOCK YARDS. 
P&S Docket No. 383. Decided June 24, 1958. 


Modification of Rates and Charges 


Respondents are authorized to modify their current schedule of rates and 
charges and to assess the rates and charges up to and including May 
31, 1959. 


Mr. Joseph E. Quin, for Livestock Division, Agricultural Marketing Serv- 


ice. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order issued 
on May 26, 1958, continuing in effect to and including June 
30, 1958, an order issued on May 1, 1956 (15 A.D. 548), 
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authorizing respondents to assess the current schedule of rates 
and charges. 

On May 28, 1958, a petition was filed on behalf of the re- 
spondents requesting authority to make certain modifications 
in their current schedules of rates and charges, to become 
effective on July 1, 1958. The petition also requests that the 
respondents be authorized to assess the current temporary 
schedule, as so modified, to and including May 31, 1959. Notice 
of the petition and its contents was published in the Federal 
Register on June 6, 1958 (23 F.R. 3972), and, although in- 
terested persons were afforded an opportunity to be heard in 
the matter by notifying the Hearing Clerk, no interested per- 
son notified the Hearing Clerk of a desire to be heard. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that an order be 
issued authorizing respondents to put into effect and to assess 
to and including May 31, 1959, the schedule of rates and 
charges filed with the petition. 

Inasmuch as the parties are agreed, the respondents are 
authorized to file a new schedule of rates and charges as re- 
quested in the petition and, beginning with the effective date 
of this order, to put such schedule into effect. This order is 
subject to the terms and conditions of the agreement between 
respondents and officials of this Department with respect to 
reports disclosing the results of respondents’ operations. 

This order shall become effective on July 1, 1958, and remain 
in effect to and including May 31, 1959, unless changed by 
further order before the latter date. 

Copies hereof shall be served upon the parties. 


(No. 5513) 


RUSSELL BADLEY v. JACK BRAUNSTON. PACA Docket No. 7271. 
Decided June 3, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. T. Bruce Fuller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on February 3, 1958. 
Complainant seeks an award of reparation in the amount of 
$2,076.66, which is the alleged unpaid balance of the total 
purchase price for three truckloads of watermelons sold to 
respondent during July 1957. 

Copies of the formal complaint and of the report of inves- 
tigation prepared by the Department were served upon re- 
spondent on March 25, 1958. On the same date a copy of the 
report of investigation was served upon complainant, 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Russell Badley, is an individual whose post 
office address is Route 1, Box 23, Tolleson, Arizona. 


2. Respondent, Jack Braunston, is an individual whose ad- 
dress is 4304 Manchester, El] Paso, Texas. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 

3. On or about July 11, 1957, in the course of interstate 
commerce, complainant sold to respondent three truckloads of 
watermelons for a total price of $2,382.65, f.o.b. shipping point 
in the State of Arizona. 

4. Watermelons meeting the contract specifications were 
shipped by trucks during July 1957 from the State of Arizona 
to respondent in El Paso, Texas. 

5. Respondent accepted the three truckloads of watermelons 
but has paid only $305.99 on the total purchase price of 
$2,382.65, leaving a balance of $2,076.66 due and owing com- 
plainant. 
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6. The formal complaint was filed on February 3, 1958, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the bal- 
ance of the total agreed purchase price for the three truck- 
loads of watermelons is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$2,076.66, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,076.66, with interest 
thereon at the rate of 5 percent per annum from August 1, 
1957, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5514) 


A. C. CARPENTER, INC. v. REDI-TATERS, INC. PACA Docket No. 
7272. Decided June 3, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. David Siskind, of New York, New York, for complainant. Mr. T. Bruce 
Fuller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on February 28, 1958. 
Complainant seeks an award of reparation in the amount of 
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$2,367, which is the alleged total purchase price for 12 truck- 
loads of potatoes sold to respondent during September and 
October 1957. 

A copy of the report of investigation prepared by the De 
partment was served upon complainant on March 10, 1958. 
Copies of the formal complaint and of the report of inves- 
tigation were served upon respondent on March 27, 1958. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, A. C. Carpenter, Inc., is a corporation whose 
address is Deerfield Road, Water Mill, New York. 


2. Respondent, Redi-Taters, Inc., is a corporation whose 


address is 3031 8th Street, N.E., Washington, D. C. At the time 
of the transactions involved herein, respondent was licensed 
under the act. 


3. During September and October 1957, in the course of 
interstate commerce, complainant sold to respondent 12 truck- 
loads of potatoes, delivered Washington, D. C., as follows: 


Unit 

Date Number of Pkg. Commodity Price Amount 
Sept. 5, 100 50-lb. sacks Jumbo potatoes $1.40 $140.00 
Sept. 10, 200 50-lb. sacks Baker " 1.30 260.00 
Sept. 16, 100 50-lb. sacks "= ; 1.22% 122.50 
Sept. 25, 140 50-lb. sacks 1.17% 164.50 
Sept. 26, 150 50-lb. sacks 1.17% 176.25 
Sept. 30, 200 50-lb. sacks 1.17% 235.00 
Oct. 200 50-lb. sacks 1.20 240.00 
Oct. 100 50-lb. sacks 1.27% 127.50 
Oct. 200 50-lb. sacks 1.27% 255.00 
Oct. 200 50-lb. sacks 1.30 260.00 
Oct. 150 50-lb. sacks 1.30 195.00 
Oct. 150 50-lb. sacks ; 1.27% 191.25 


Total $2,367.00 


4. Potatoes meeting the contract specifications were shipped 
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by trucks during September and October 1957 from Delaware 
and New York and were delivered to and accepted by respond- 
ent in Washington, D. C. 

5. Respondent has failed and refused to pay complainant 
the total agreed purchase price for the 12 truckloads of po- 
tatoes amounting to $2,367. 


6. The formal complaint was filed on February 28, 1958, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the 
total agreed purchase price for the 12 truckloads of potatoes 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $2,367, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,367, with interest thereon 
at the rate of 5 percent per annum from November 1, 1957, 


until paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5515) 


SNIVLEY GROVES, INC. v. BISESI FRUIT Co. PACA Docket No. 
7267. Decided June 3, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on February 24, 1958. 
Complainant seeks an award of reparation in the amount of 
$1,098.83, which is alleged to be due in connection with the 
sale of a truckload of oranges to respondent on May 30, 1957. 

A copy of the report of investigation prepared by the De- 
partment was served upon complainant on March 22, 1958. 
A copy of the formal complaint and a copy of the report of 
investigation were served upon respondent on March 25, 1958. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Snivley Groves, Inc., is a corporation whose 
address is P. O. Box 1312, Winter Haven, Florida. 


2. Respondent is an individual, Domenic Bisesi, doing busi- 
ness as Bisesi Fruit Co., whose address is 37-39 French Market 
Place, New Orleans, Louisiana. At the time of the transaction 
involved herein, respondent was licensed under the act. 


38. On or about May 30, 1957, in the course of interstate 
commerce, complainant sold to respondent 700 cartons of U. S. 
No. 1, Florida oranges, size 288s and larger, at $1.375 per 
carton, f.o.b. shipping point, plus hauling charges of $258.83, 
or for a total price of $1,221.33. 


4. On or about May 31, 1957, complainant shipped oranges 
meeting the specifications of the foregoing contract by truck 
from Winter Haven, Florida, to respondent at New Orleans, 
Louisiana. Upon arrival of the shipment at destination, re- 
spondent complained as to the condition of the oranges and 
requested an allowance of $.175 per carton, or a total of $122.50 
to which complainant agreed. Respondent accepted the oranges. 


5. The original purchase price of the oranges, including 
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$258.83 hauling charges, was $1,221.33. Subsequently, com- 
plainant granted an allowance of $122.50, leaving an adjusted 
purchase price of $1,098.83, no part of which has been paid 
by respondent to complainant. 


6. The formal complaint was filed on February 24, 1958, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay to complainant the adjusted 
purchase price for the truckload of oranges is a violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $1,098.83, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, $1,098.83, with interest there- 
on at the rate of 5 percent per annum from July 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5516) 


MARIANI FROZEN FOODS v. KNUDSEN FROZEN Foops. PACA 
Docket No. 6797. Decided June 4, 1958. 


F.o.b. Sale—Delivery to Carrier—Liability 


The evidence shows that this was an f.o.b. transaction and that the produce 
was delivered to the carrier. Respondent assumed all risk of damage 
or loss in transit and is liable to complainant for the purchase price. 


Mr. Robert A. Moore, of San Jose, California, for complainant. Mr. Frederick 
S. Cossman, of Omaha, Nebraska, for respondent. Mr. John C. Cher- 
nauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on December 13, 
1954. The formal complaint was filed on March 26, 1956. 
Complainant seeks reparation in the amount of $624.75, which 
is alleged to be the purchase price of a quantity of frozen 
strawberries sold to respondent in May 1954. 

The formal complaint and the report of investigation made 
by the Department were served upon respondent on May 18, 
1956. The report of investigation was served upon complainant 
on May 21, 1956. Respondent filed an answer on May 31, 1956, 
and therein denied that he had received the strawberries in 
question. 

An oral hearing was held in Omaha, Nebraska, on May 23, 
1957. John R. Knudsen was the only witness to appear and 
testify at said hearing. It was agreed at the hearing that the 
record would be left open to allow complainant to file deposi- 
tions. These depositions were filed on August 7 and September 
5, 1957. Consecutive briefs*were filed by the parties. 


FINDINGS OF FACT 


1. Complainant, Mariani Frozen Foods, is a corporation 
whose address is 1061 Martin Avenue, Santa Clara, California. 


2. Respondent is an individual, John R. Knudsen, doing 
business as Knudsen Frozen Foods and whose address is 4567 
Cummins Street, Omaha, Nebraska. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On or about May 13, 1954, in the course of interstate 
commerce, complainant, by oral contract, sold to respondent the 
Grade B, choice, 4 + 1, strawberries listed below at the f.o.b. 
Santa Clara, California, prices indicated: 

45 tins 30 lbs. Sliced Frozen Strawberries at 20¢ per lb. $270.00 
s&s ”* 2 * Whee * * ” 20¢ ” ” 150.00 


25 cases 6/6-1/2 lbs. size Sliced Frozen Strawberries 
at 21¢ per lb. 204.75 


$624.75 


4. The contract was negotiated in behalf of the parties by 
the Meinrath Brokerage Co., Omaha, Nebraska, and the Valley 
Packing Service, Watsonville, California. 
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5. At the time of the transaction herein, the strawberries 
were stored at the Santa Clara Cold Storage & Freezer Co. 
On or about May 138, 1954, complainant authorized this com- 
pany to deliver the berries to the carrier, A. C. Kimbrough of 
Kansas City, Missouri. The carrier accepted possession of the 
strawberries on May 13, 1954; however, the fruit never reached 
destination, Omaha, Nebraska. 


6. The purchase price of the strawberries was $624.75. This 
sum is due and owing complainant from respondent. 


7. The informal complaint was filed on December 13, 1954, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


In this case, complainant is seeking reparation for the pur- 
chase price of a quantity of frozen strawberries sold to re- 
spondent on or about May 13, 1954. 


The contract in question came about when respondent author- 
ized his broker, Meinrath Brokerage Co., to secure some frozen 
strawberries. Meinrath contacted another broker the Valley 
Packing Service, Watsonville, California, which in turn nego- 


tiated the contract with complainant and issued a standard 
memorandum of sale setting forth the terms of said contract. 
Respondent contends that the strawberries were never delivered 
to him. 


Although several issues were raised by the parties, for rea- 
sons which will be obvious in the following discussion, resolving 
the following two issues will be sufficient to decide the liability 
involved herein. 

1. Was the transaction in question a delivered or an f.o.b. 
sale? 

2. If an f.o.b. transaction, were the strawberries duly and 
properly delivered to the carrier for transportation to re- 
spondent? 

In regard to the question of whether the transaction was an 
f.o.b. or delivered sale, respondent contends that it was the 
latter. Respondent bases his contention on the grounds that 
when he purchases a commodity he expects it to be delivered 
to his place of business. However, respondent testified at the 
hearing that when he contacted the broker, Meinrath Brokerage 
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Company, and requested the latter to secure strawberries, the 
fact as to whether the sale was to be f.o.b. or delivered was 
never discussed. 

In support of complainant’s contention that the sale was on 
an f.o.b. basis, we have the fact that a standard memorandum 
of sale was issued by the broker, Valley Packing Service, which 
negotiated the contract with the complainant, and this docu- 
ment, which purports to set forth the terms of the contract, 
recites that the transaction was f.o.b. Respondent made no ob- 
jection to the terms stated in this memorandum. Considering 
the evidence referred to above, especially the fact that re- 
spondent did not give specific instructions to his broker on this 
point and that the broker negotiating the sale issued a memo- 
randum stating that the sale was on an f.o.b. basis, we must 
conclude that the evidence of record shows conclusively that 
such sale was f.o.b., not delivered. 


The definition of an f.o.b. transaction is set forth in the 
regulations issued pursuant to the act in section 26.24(i). This 
section states that “ ‘f.o.b.’ . . . means that the produce quoted 
or sold is to be placed free on board the boat, car, or other 
agency of the through land transportation at shipping point, 
in suitable shipping condition . .. and that the buyer assumes 
all risks of damage and delay in transit not caused by the 
shipper, irrespective of how the shipment is billed” (7 CFR 
46.24(i)). The Department has construed this definition as 
follows: “If the produce is sold ‘f.o.b. shipping point’ and there 
is no express understanding between the parties to the contrary, 
title passes at the point of shipment. If the shipper is able to 
show that he loaded and shipped produce which complied with 
the contract and which was in suitable shipping condition, he 
is entitled to receive the purchase price.” (Agricultural Market- 
ing Service, Service and Regulatory Announcement No. 121, 
page 23.) In this regard we might also point out that the 
statutes of both California and Nebraska provide that when 
title to the goods is transferred to the buyer, the goods are 
at the buyer’s risk whether delivery has been made or not. 
California Civil Code § 1742; Revised Statutes of Nebraska 
§ 69-422. 

In the case involved here, the evidence as discussed above 
indicates that the transaction herein was an ordinary f.o.b. 
transaction and there is no substantial evidence that the parties 
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intended otherwise. The evidencé also indicates that the trans- 
portation of the strawberries by the A. C. Kimbrough Com- 
pany was arranged by respondent’s agent, the broker, Mein- 
rath Brokerage Company, through the broker, Valley Packing 
Service, thereby making the carrier respondent’s agent. There 
was also submitted in evidence a delivery record from the 
Santa Clara Cold Storage & Freezer Co., the place where the 
strawberries were stored, stating that the strawberries in- 
volved herein were delivered to the carrier. This delivery 
receipt was signed by the truck driver, Don Bire, to show 
that he received the fruit. The fruit was subsequently trans- 
ported to Kansas City where it was stored with the Empire 
Cold Storage & Ice Company, apparently for pooling, and was 
later withdrawn by the carrier on May 24, 1955. This latter 
fact is evidenced by the delivery receipt issued by the Empire 
Cold Storage & Ice Company and signed by Irvin Smith, a 
Kimbrough truck driver. Respondent has submitted no credible 
evidence which would indicate that these deliveries had not in 
fact been made to the carrier. 

Since the strawberries were properly delivered to the carrier, 
the above rules relating to an f.o.b. shipment become effective 
and the respondent-buyer became liable for all risk of damage 
or loss in transit not caused by the shipper. Under these rules, 
the respondent is liable for the purchase price of the shipment 
unless he can prove in some way the loss of the strawberries 
was caused by the complainant. There is no such evidence in 
the record. Although the evidence of record tends to support 
respondent’s allegations that the strawberries were never de- 
livered to him, this fact becomes immaterial in view of the 
rules regarding f.o.b. shipments and the respondent remains 
liable for the purchase price. There is no evidence of record 
that the strawberries which were delivered to the carrier by 
complainant did not in fact comply with the contract require- 
ments and we must, therefore, assume that these requirements 
were met. In view of the above, we have no alternative but to 
conclude that respondent is liable for the purchase price of 
these strawberries and that his failure to pay to complainant 
said purchase price, amounting to $624.75, is a violation of 
section 2 of the act. Accordingly, reparation in the above 
amount, with interest, should be awarded to complainant from 
respondent. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $624.75, with 
interest thereon at the rate of 5 percent per annum from 
June 1, 1954, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5517) 


BATEMAN FROZEN FOODS COMPANY v. MAGIC CITY DISTRIBUTORS, 
Inc. PACA Docket No. 7160. Decided June 10, 1958. 


Rejection Without Reasonable Cause—Breach 
of Contract—Damages 


Respondent’s failure to pay for the produce accepted and its rejection with- 
out reasonable cause of the produce remaining in storage are found 
to be in violation of the act. Complainant is awarded the amount of 
damages claimed. 

Miller, Miller & Miller, of Macon, Georgia, for complainant. Mr. Gilbert A. 
Frank, of Miami Beach, Florida, for respondent. Mr. John F. Miller, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on October 1, 1957. 
Complainant seeks an award of reparation in the amount of 
$751.60, which is alleged to be due in connection with a sale 
of frozen strawberries made to respondent in December 1956. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant on October 30, 1957. 
A copy of the formal complaint and a copy of the report of 
investigation were served upon respondent the same date. 


An answer was filed on November 13, 1957, wherein re- 
spondent alleges that the contract covering the strawberries 
referred to in the complaint specified December 1956 delivery 
of Tennessee Blakemore berries; that complainant delivered the 
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strawberries at the end of January 1959, as a result of which 
respondent lost a sale of said berries; and further that when 
the strawberries were delivered, part of the shipment was not 
Tennessee Blakemore berries. 


Although the amount involved is more than $500, there was 
no request for an oral hearing. Accordingly, the matter was 
handled under the shortened method of procedure provided for 
in section 47.20 of the rules of practice. Pursuant thereto, 
complainant requested that its verified complaint and attached 
exhibits be considered as its opening statement, and respondent 
requested that its verified answer be considered as its answer- 
ing statement. Complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Bateman Frozen Foods Company, is a cor- 
poration whose address is 339 Poplar Street, Macon, Georgia. 


2. Respondent, Magic City Distributors, Inc., is a corpora- 
tion whose address is 7007 N. W. 37th Avenue, Miami, Florida. 
At the time of the transaction involved herein, respondent was 
not licensed under the act, but was subject to license. 


8. On or about December 12, 1956, in the course of inter- 
state commerce, complainant sold to respondent 1,000 30-pound 
cans of frozen fresh strawberries on a delivered price basis of 
1914 cents per pound, or a total purchase price of $5,850. It 
was agreed that the berries would be shipped to Miami, Florida, 
stored in the warehouse of the Zero Food Storage, Inc., 7007 
N. W. 37th Avenue, Miami, Florida, in complainant’s name, and 
subject to withdrawals by respondent. All storage charges were 
to be paid by respondent. Respondent was to pay $1,000 on 
account immediately to apply on the last withdrawal or settle- 
ment to be made on or before March 15, 1957. 


4. The contract of sale of said strawberries was negotiated 
by Askew Brokerage Company, whose address is 326 11th Ave- 
nue, North, Nashville, Tennessee. 


5. On or about January 12, 1917, 1,000 30-pound cans of 
frozen strawberries meeting the specifications of the contract 
were shipped by complainant from Macon, Georgia, to Miami, 
Florida, and stored in the warehouse of the Zero Food Storage, 
Inc. 
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6. On January 30, 1957, respondent paid to complainant 
$1,000 on account, as stipulated in the contract. 


7. Prior to March 15, 1957, respondent withdrew 200 cans 
of the said strawberries from storage. Respondent paid to the 
Zero Food Storage, Inc., $247.04, storage charges. Respondent 
failed to withdraw the remaining 800 cans of strawberries from 
storage. 


8. On May 17, 1957, complainant sent respondent the fol- 
lowing telegram: 

“Re our shipment strawberries January 12, 1957, 1,000 
cans, 30 pounds each, strawberries, $5,850. You accepted 
this shipment and paid $1,000. Our part of contract com- 
plied with and unless balance $4,850 paid by May 22, 
1957, we shall sell the strawberries for your account and 
hold you responsible for any deficiency, plus storage charges 
and all expenses incurred.” 


9. Complainant received no answer to said telegram and 
pursuant thereto sold the remaining 800 30-pound cans of straw- 
berries for respondent’s account, at 18 cents per pound, or 
$4,320. 


10. Respondent has failed and refused to make any pay- 
ment to complainant on account of the transaction other than 
the $1,000 payment referred to in Finding of Fact No. 6. 


11. The formal complaint was filed on October 1, 1957, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


There is no real dispute between the parties to this proceed- 
ing concerning the facts and circumstances set forth in the 
Findings of Fact with the exception that respondent alleges in 
its answer to the complaint that under the terms of the con- 
tract the strawberries were to be delivered at Miami, Florida, 
not later than December 17, 1956, whereas they were not de- 
livered until January 14, 1957. Respondent further alleges that 
the contract specified Tennessee Blakemore variety strawberries, 
whereas approximately 200 30-pound cans of those delivered 
were Oregon Marshall variety berries. In its complaint and 
statement in reply, complainant contends that it delivered to 
respondent the kind, quality, grade and size of commodity 
required by the contract. 
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We do not have in evidence a written contract or a written 
confirmation of the terms of the contract. The invoice sent to 
respondent by complainant, which was dated January 12, 1957, 
did not indicate that the contract specified any particular time 
of delivery or variety of strawberries. There is no evidence 
that respondent objected to the terms stated in the invoice as 
to time of delivery or variety of strawberries delivered. In 
fact, on January 30, 1957, approximately two weeks after the 
strawberries had been delivered to the cold storage plant in 
Miami, respondent paid to complainant $1,000, as stipulated in 
the contract. It appears that the first time respondent made 
any objections concerning the time of delivery and the variety 
of the strawberries was when it was notified that complainant 
had filed an informal complaint with the Department relating 
to the transaction in issue. Respondent paid to complainant 
the $1,000 on account as provided in the contract, accepted 
200 cans of the strawberries thus delivered, and paid storage 
charges on the berries as specified in the contract. It is our 
conclusion, based on the evidence of record, that the contract 
did not contain the terms alleged by respondent and that com- 
plainant complied with the terms of the contract. 


Under the contract, respondent was to pay complainant the 
contract price at time of withdrawal for any strawberries with- 
drawn from storage. The $1,000 paid by respondent on account 
was to apply on the final withdrawal or settlement, which was 
to be on or before March 15, 1957. Prior to that date, respond- 
ent withdrew 200 cans of the strawberries from storage, the 
contract price of which was $1,170, but failed to pay com- 
plainant for them as provided in the contract. 


As of March 15, 1957, respondent had made no further with- 
drawals of strawberries or payments to complainant. Two 
months later, complainant made a demand on respondent to 
comply with the terms of the contract, but respondent failed 
and refused to comply. Respondent’s failure to accept delivery 
of the 800 cans of strawberries remaining in storage on May 
22, 1957, constituted a rejection thereof without reasonable 
cause. Under these conditions, complainant resold the 800 cans 
of strawberries for respondent’s account. This appears to have 
been a prompt and proper resale. It also appears that the 
price which complainant received for the 800 cans of straw- 
berries can be accepted as a fair market price at the time of 
the sale. Due to the failure of respondent to comply with the 
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terms of the contract, complainant is entitled to damages from 
respondent in an amount equal to the difference between the 
contract price of the 800 cans of berries which is $4,680, and 
$4,320, the price for which complainant resold said berries, or 
$360. In addition, respondent owes complainant $221.60 for 
storage charges which were paid by complainant and which 
were an obligation of respondent under the terms of the con- 
tract. Thus, respondent owes complainant $1,170 for the berries 
withdrawn, $360 damages in connection with the remaining 
berries, and $221.60 storage, or a total of $1,751.60. Respondent 
has paid complainant $1,000 on account, leaving a balance due 
and owing complainant of $751.60, no part of which has been 
paid by respondent. 

Respondent’s failure to pay for the strawberries accepted 
and its rejection without reasonable cause of the strawberries 
remaining in storage are in violation of section 2 of the act. 
The damages resulting from these violations amount to $751.60, 
as stated above. Accordingly, reparation in that amount, with 
interest, should be awarded complainant from respondent, 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $751.60, with interest there- 
on at the rate of 5 percent per annum from June 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5518) 


CHICAGO POTATO EXCHANGE v. R. C. BADLER. PACA Docket 
No. 7279. Decided June 10, 1958. 


Undisputed Amount 


Respondent is ordered to pay to complainant the undisputed amount of 
complainant’s claim. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 
This is a reparation proceeding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on February 17, 1958. 
Complainant seeks to recover $787.08, which amount is alleged 
to be due in connection with the purchase for respondent’s 
account of a carload of potatoes. 


A copy of the complaint and a copy of the Department’s 
report of investigation were served upon respondent on March 
28, 1958. A copy of the report of investigation was served 
upon complainant’s attorney on March 31, 1958. 


Respondent filed an answer on May 6, 1958, denying that 
complainant was authorized to purchase the carload of potatoes. 
Respondent alleges that he did not accept the shipment; that 
to assist complainant in minimizing the damage, respondent 
sold the potatoes for the account of complainant for net pro- 
ceeds of $335.89; and that respondent is ready, willing and able 
to pay this amount to complainant. 


Complainant’s attorney, by letter dated May 12, 1958, re- 
quested that an order be issued pursuant to section 7(a) of 
the act requiring payment of the sum of $335.89 as an undis- 
puted amount. Such an order seems appropriate under the 
circumstances of this proceeding. 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as an undisptued amount, $335.89, with 
interest thereon at the rate of 5 percent per annum, from 
October 1, 1957, until paid. 


Respondent’s liability for the remaining disputed amount is 
left for subsequent determination in the same manner and 
under the same procedure as would have been the case if no 
order for payment of such undisputed amount had been issued. 


Copies hereof shall be served upon the parties 


(No. 5519) 


T. M. RANES v. ATLANTIC FRUIT & PRODUCE. PACA Docket No. 
7273. Decided June 10, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 
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Mr. Charles H. Wickman, of Chicago, Illinois, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed with the Department 
on October 8, 1957. The formal complaint was filed on Janu- 
ary 28, 1958. Complainant seeks an award of reparation in 
the amount of $173.25, which is alleged to be the purchase 
price of one carload of watermelons sold by complainant to re- 
spondent on or about August 21, 1957. 


A copy of the report of investigation made by the Depart- 
ment was served upon complainant on March 10, 1958. A copy 
of the formal complaint and a copy of the report of investiga- 
tion were served upon respondent on March 28, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed an 
answer. The issuance of an order is, therefore, authorized with- 
out further procedings. 


FINDINGS OF FACT 


1. Complainant is an individual, T. M. Ranes, whose address 
is Naples, Texas. 


2. Respondent is an individual, Julius Reed, doing business 
as Atlantic Fruit & Produce, whose address is 4131 Russell 
Street, Detroit, Michigan. At the time of the transaction in- 
volved herein, respondent was not licensed under the act, but 
was subject to license. 

8. On or about August 21, 1957, in the course of interstate 


commerce, complainant sold to respondent one carload of Black 
Diamond watermelons, f.o.b. Naples, Texas, for $173.25. 


4. On or about August 21, 1957, one carload of Black Dia- 
mond watermelons was shipped by complainant in car FGEX 
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59895, from Naples, Texas, to respondent at Detroit, Michigan. 
Respondent accepted the watermelons. 


5. The purchase price of the carload of watermelons is 
$173.25, no part of which has been paid by respondent to com- 
plainant. 


6. The formal complaint was filed on January 28, 1958, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay to complainant the purchase 
price of the carload of watermelons is a violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $173.25, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, $173.25, with interest there- 
on at the rate of 5 percent per annum from September 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5520) 


WOLF GROWERS v. THOMAS J. HOLT Co. PACA Docket No. 
6926. Decided June 10, 1958. 


Petition for Reconsideration—Dismissal 


The order of April 28, 1958, is supported by the evidence and by the law 
applicable thereto. Respondent’s petition for reconsideration is dismiss- 
ed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 
In this reparation proceeding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), an order was issued on April 29, 1958, awarding 
reparation to complainant against respondent in the amount of 
$718.12, with interest. A copy of this order was served upon 
respondent on April 30, 1958. Respondent filed a petition for 
reconsideration on May 9, 1958, which was within the 10-day 
period allowed for that purpose by section 47.24 of the rules 
of practice (7 CFR 47.24). In accordance with that section, 
the timely filing of the petition automatically operated to set 
aside the order pending final action on the petition, 

Respondent claims in its petition that it was error to con- 
clude in the order of April 29, 1958, that respondent had failed 
to sustain the burden of proving that the consignment contract 
was mutually rescinded and that complainant authorized re- 
spondent to sell the peas for complainant’s account without the 
guaranteed advance. The various matters and arguments set 
forth in respondent’s petition are the same as those made in 
the original proceeding and they were thoroughly analyzed and 
considered at the time of issuance of the prior order. In our 
opinion, that order is supported by the evidence and by the 
law applicable thereto. Accordingly, respondent’s petition is 
hereby dismissed without prior service upon complainant. 

The reparation awarded in the order of April 29, 1958, shall 
be paid within 30 days from the date hereof. 

This order shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5521) 


NORTHERN CALIFORNIA FRUIT COMPANY v. E. M. HALL. PACA 
Docket No. 7259. Decided June 13, 1958. 
Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. T. Bruce Fuller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on February 19, 1958. 
Complainant seeks an award of reparation in the amount of 
$196.25, which is alleged to be the amount due in connection 
with the sale of 125 lugs of grapes by respondent for com- 
plainant’s account in September 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on March 12, 1958. A copy of the report of inves- 
tigation was served upon complainant on March 14, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Northern California Fruit Company, is a 
corporation whose address is Victor, California. 


2. Respondent, E. M. Hall, is an individual whose address 
is Brokers Building, Room 206, Memphis 3, Tennessee. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about September 4, 1957, in the course of interstate 
commerce, complainant sold 50 lugs of Tokay grapes for the 
price of $90 to Hindman & Co. in Blytheville, Arkansas, and 
sold 75 lugs of Tokay grapes for the price of $135 to A San- 
sone in Memphis, Tennessee, both prices being f.o.b. Victor, 
California. These sales were negotiated by respondent. 


4. On or about September 4, 1957, complainant shipped by 
truck grapes meeting the contract specifications from Victor, 
California, for delivery to Hindman & Co. in Blytheville, Arkan- 
sas, and for delivery to A. Sansone in Memphis, Tennessee. 


5. Respondent, without the consent of complainant, diverted 
the shipment, and sold the 125 lugs of grapes for the sum of 
$225. 
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6. Complainant admits owing respondent brokerage fees of 
$28.75. 


7. There is due and owing complainant by respondent the 
sum of $225, less $28.75 brokerage fees, or a balance of $196.25. 


8. The formal complaint was filed on February 19, 1958, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 

The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay for the grapes is in violation of 
section 2 of the act. Respondent owes complainant $225, less 
a credit of $28.75 for brokerage fees, or $196.25. Complainant 
should be awarded reparation in the amount of $196.25, with 
interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $196.25, with interest there- 
on at the rate of 5 percent per annum from October 1, 1957, 
until paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5522) 


NUTTING AND HOGUE v. BRACKER VEGETABLE SALES Co. PACA 
Docket No. 7269. Decided June 19, 1958. 


Prior Order Amended 


The order of May 26, 1958, is amended to eliminate the provision for pay- 
ment of interest. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER AMENDING PRIOR ORDER 


In this reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
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et seq.), an order was issued on May 26, 1958, awarding repara- 
tion to complainant against respondent in the amount of $8,- 
507.74, with interest thereon at the rate of 5 percent per 
annum from November 1, 1957, until paid. This order was 
issued pursuant to section 7(a) of the act (7 U.S.C. 499¢g(a)) 
which provides for such an order when it appears that re- 
spondent in his answer has admitted liability for a portion of 
the amount claimed by complainant. The award of $8,507.74 
represented the difference between $15,760.75, the amount 
claimed by complainant, and $7,253.01, the loss claimed by 
respondent in his answer. 


A copy of the order of May 26, 1958, was served upon 
respondent on June 5, 1958. In a letter received by the De- 
partment on June 12, 1958, respondent’s attorney requested 
that the order be vacated and set aside, and that the entire 
matter be left for determination by way of oral hearing. Such 
letter does not constitute a sufficient basis for vacating the 
prior order. 

Respondent also stated that the amount of $8,507.74 was 
previously tendered to complainant and refused, which stopped 
the running of interest on the obligation, and, therefore, it was 
improper to allow interest. Whether there was a prior tender 
to complainant is a matter which can be developed at the oral 
hearing to be held in this proceeding. Accordingly, the order 
of May 26, 1958, is hereby amended to eliminate the provision 
for payment of interest. 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $8,507.74. 


Copies hereof shall be served upon the parties. 


(No. 5523) 


ROBERT FIERRO v. E. M. HALL. PACA Docket No. 7061. Decided 
June 23, 1958. 


Misrepresentation—Broker—Damages 


Respondent’s misrepresentations in connection with a sale of apples consti- 
tuted a failure, without reasonable cause, to perform his duty as a 
broker and he is liable to complainant for damages sustained. 
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Complainant and respondent, pro se. Mr. Frederick W. Woodley, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). Complainant filed a formal complaint on April 16, 
1957, and amendments thereto on May 3, 1957, July 25, 1957, 
and August 26, 1957. Complainant seeks an award of repara- 
tion in the amount of $1,722.85, which is alleged to be due in 
connection with two truckloads of apples sold by respondent 
for complainant in December 1956. 


A copy of the report of investigation made by the Depart- 
ment was served upon complainant on May 21, 1957, and upon 
respondent on May 22, 1957. Copies of the formal complaint 
and amendments were also served upon respondent. 


Respondent filed an answer on June 12, 1957, in which he 
admitted liability to complainant in the amount claimed and 
requested an oral hearing. Respondent filed an amended answer 
on September 18, 1957, again admitting liability but omitting 
the request for oral hearing. 


Although respondent requested an oral hearing, he presented 
no defense or question of fact which would necessitate an oral 
hearing. Accordingly, the shortened method of procedure was 
followed in accordance with section 47.20 of the rules of prac- 
tice. Pursuant to such procedure, complainant filed an opening 
statement, respondent filed an answering statement, and com- 
plainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of U. Robert 
Fierro and Alverta V. Fierro, doing business.as Robert Fierro, 
whose address is P. O. Box 768, Martinsburg, West Virginia. 


2. Respondent is an individual, E. M. Hall, whose address 
is Room 206, Brokers Building, Memphis, Tennessee. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


8. On or about December 7, 1956, in the course of interstate 
commerce, respondent represented to complainant that he had 

























578 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 17 A.D. 576 


sold for complainant’s account 600 crates of U. S. Fancy Red 
York apples, size 234 inches and larger, at $3.25 per crate, 
f.o.b. shipping point in West Virginia, to the following pool 
buyers: 250 crates to United Produce, West Point, Mississippi, 
150 crates to Woody Herrin Produce Co., Memphis, Tennessee, 
100 crates to Allen Banana Co., Jackson, Tennessee, and 100 
crates to Potatoes, Inc., Memphis, Tennessee. 


4. Relying upon respondent’s representations, complainant 
shipped on December 8, 1956, by truck from Timber Ridge, 
West Virgina, 600 crates of U. S. Fancy Red York applies, size 
234 inches and larger. Complainant prepaid the freight charges 
of 50 cents per crate, plus 3 percent tax, and authorized re- 
spondent to collect the purchase price and prepaid freight from 
each of the buyers. 


5. United Produce and Woody Herrin Produce Co. received 
their portions of the load and paid the agreed prices and freight 
to respondent. Allen Banana Company refused to accept its 
portion of the load because it had ordered from respondent 
apples in tubs, not crates. Potatoes, Inc., had not ordered any 
apples from respondent but agreed with respondent to handle 


the remaining 200 crates of apples, including the 100 crates 
refused by Allen Banana Company, for respondent’s account. 
Potatoes, Inc., sold 50 crates for $118.05, which sum was re- 
mitted to respondent. The other 150 crates were sold by re- 
spondent or lost in reconditioning. 


6. On or about December 17, 1956, in the course of inter- 
state commerce, respondent sold for complainant’s account 500 
tubs of U. S. Fancy Red York apples, size 234 inches and 
larger, at $3.25 per crate, f.o.b. shipping point in West Vir- 
ginia to the following pool buyers: 200 tubs to Chas. Liberto 
and Company, Memphis, Tennessee, 200 tubs to Liberty Cash 
Grocers, Inc., Memphis, Tennessee, and 100 tubs to Allen 
Banana Company, Jackson, Tennessee. 


7. On December 18, 1956, complainant shipped by truck 
from Timber Ridge, West Virginia, 500 tubs of U. S. Fancy 
Red York apples, size 234 inches and larger, to the pool buyers. 
The buyers accepted their respective portions of the shipment 
and paid respondent in full. 


8. In connection with the two truckloads of apples, respond- 
ent paid complainant $2,514.75 on account. One of respond- 
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ent’s checks was returned to complainant for insufficient funds 
and complainant had to pay a bank protest fee of $2.50. Com- 
plainant owes respondent $444.15 on various transactions. 
There is due and owing complainant by respondent the sum 
of $927.60. 


9. The formal complaint was filed on April 16, 1957, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


With respect to the first shipment, the evidence establishes 
that respondent represented to complainant that 100 crates of 
apples had been purchased by Potatoes, Inc., whereas this firm 
had not agreed to purchase any apples. It also appears that 
respondent represented to complainant that Allen Banana Com- 
pany had contracted to purchase 100 crates of apples whereas 
this firm agreed to purchase 100 tubs. Both lots were refused. 
Subsequently, respondent disposed of the two lots, including 
50 crates sold through Potatoes, Inc., but the total amount 
realized therefrom is unknown. 

Respondent’s misrepresentations in connection with these 200 
crates of apples constituted a failure, without reasonable cause, 
to perform his duty as a broker in violation of section 2 of 
the act and he is liable to complainant for the resulting dam- 
age. By reason of respondent’s violation, complainant sustained 
a loss of $3.25 per crate on the 200 crates. In addition, com- 
plainant prepaid the freight of 50 cents per crate on the 200 
crates, plus 3 percent tax, or $103. Consequently, the total 
damage sustained by complainant on the 200 crates is $753. 

No question arises concerning the two other lots in the first 
shipment or the lots in the second shipment. These lots were 
accepted by the pool buyers and they paid respondent the agreed 
prices in full, $3,181. The failure of respondent to make full 
payment promptly to complainant of this amount, less certain 
credits due respondent for brokerage and freight on various 
transactions, was in violation of section 2 of the act. 

The damage sustained by complainant on the two lots and the 
amounts paid to respondent by the buyers of the other lots 
total $3,884. Respondent has paid complainant $2,514.75 on 
account. In addition, complainant admits owing respondent a 
total of $444.15 for brokerage and freight on various trans- 
actions. The difference between $3,884 and the credits of $2,- 
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958.90 due respondent is $925.10. This amount, plus the pro- 
test fee of $2.50 paid by complainant on one of respondent’s 
checks, or $927.60, is due and owing to complainant. Repara- 
tion should be awarded to complainant in this amount, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $927.60, with interest there- 
on at the rate of 5 percent per annum from January 1, 1957, 
until paid. 


Copies hereof shall be served upon the parties. 


(No. 5524) 


INNESS Bros. INC. v. FRUIT SUPPLY CO. OF KANSAS CITY, Mo., 
Inc. PACA Docket No. 7229. Decided June 24, 1958. 


Failure to Pay—Inadequate Defense 


Since respondent submitted no evidence to prove its allegations, respondent 
is ordered to pay to complainant the amount claimed. 


Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on November 1, 1957, 
complainant seeks to recover $1,005, alleged to be the purchase 
price of a truckload of watermelons sold and delivered to re- 
spondent in June 1957. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on January 6, 1958. A copy of the report of inves- 
tigation was served upon complainant on January 8, 1958. 
Respondent filed an answer on February 5, 1958, alleging that 
the majority of the watermelons was not in merchantable con- 
dition at the time of delivery to respondent. Respondent re- 
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news in its answer a tender of $769.20 in full satisfaction of 
complainant’s claim. 

An oral hearing was not requested in this proceeding and 
the issues are determined under the shortened method of pro- 
cedure provided for in section 47.20 of the rules of practice. 
Pursuant to such procedure, complainant requested that the 
verified complaint and exhibits previously submitted be con- 
sidered as its opening statement. Respondent indicated it de- 
sired that the answer to the complaint be considered as its 
answering statement. 


FINDINGS OF FACT 


1. .Complainant, Inness Bros. Inc., is a corporation whose 
address is 910 South Pearl Street, Dallas, Texas. 


2. Respondent, Fruit Supply Co. of Kansas City, Mo., Inc., 
is a corporation whose address is 213 Walnut Street, Kansas 
City 6, Missouri. At the time of this transaction, respondent 
was licensed under the act. 


3. On or about June 28, 1957, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 


a truckload of Charleston Gray watermelons, 30-lb. average, 
at $3 per cwt. delivered, for a total invoice price, based upon 
33,500 pounds at destination, of $1,005. The watermelons in 
question had been shipped on June 24, 1957, from Foley, 
Alabama, to Kansas City, Missouri. 


4. Respondent accepted and unloaded the melons and sub- 
sequently complained to the broker of their condition. Respond- 
ent has failed to pay complainant the agreed purchase price of 
$1,005, or any part thereof. 


5. A formal complaint was filed on November 1, 1957, which 
was within 9 months after accrual of the cause of action herein 
alleged. 


CONCLUSIONS 


Respondent contends that it did not know complainant in this 
transaction; that it purchased the watermelons from the brok- 
er, Graham Cooksey & Co., Inc. and was invoiced by said 
broker; and that the watermelons were purchased only after 
they were represented as being “fresh stock with no disease” 
by the brokerage company’s Jack Good. Respondent states in 
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its answer that in the course of unloading the watermelons on 
Friday afternoon, June 28, a substantial number of bruised 
melons was noted. Respondent alleges that on Monday, July 
1st, “with the melons having been kept in suitable temperature, 
considerable decay was noted” and that the broker was so 
advised. Respondent further states that a Government inspec- 
tion was requested on July 2nd, and that an inspection was 
made on July 8, 1957. While no inspection certificate was sub- 
mitted by respondent, it is alleged that the inspection showed, 
“Average approximately 35% Stem End Rot, Blossom End Rot 
and Anthracnose Rot in advanced stages. Average 15% serious 
damage by discolored, soft blossom ends. Remainder stock firm 
and bright.” It is respondent’s contention, set forth in its 
answer, that the decay in the melons was due chiefly, if not 
entirely, to field disease which, at the time of unloading, could 
not be detected through any type of inspection. In the circum- 
stances, respondent contends that the majority of the melons 
“could not conceivably have been in merchantable condition at 
the time of delivery to respondent.” 

While it would appear that respondent may have had reason 
for complaint as to the condition of the watermelons in this 
delivered sale, respondent has failed to substantiate any of its 
claims by supporting evidence. The burden is upon respondent 
to prove its affirmative defense by a preponderance of the evi- 
dence, and this respondent has failed to do. Respondent ap- 
parently relies upon the Federal inspection made on July 8rd, 
which showed a large percentage of Stem End Rot, Blossom 
End Rot, and Anthracnose Rot, plus an average of 15 percent 
serious damage by soft blossom ends, to establish its claim 
that the melons were not in merchantable condition at the time 
of delivery. However, an inspection made 5 days after accept- 
ing and unloading the watermelons is of little value in establish- 
ing the condition of the melons upon arrival. An inspection on 
June 28th when the melons were unloaded, or the following day, 
June 29th, would have given a fair indication of the condition 
of the watermelons at the time of delivery. Since respondent 
has not submitted evidence which supports its contentions and 
has failed to pay the purchase price for the watermelons, it 
must be concluded that its failure to pay was a violation of 
section 2 of the act. Complainant should be awarded repara- 
tion, with interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $1,005, 
with interest thereon at the rate of 5 percent per annum from 
July 1, 1957, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 5525) 


VictoR D. BENDEL v. NOVA SCOTIA BLUEBERRY EXPORTERS. 
PACA Docket No. 7109. Decided June 26, 1958. 


Brokerage—Liability 


Since complainant negotiated a valid contract, respondent is liable for the 
agreed brokerage. 
Complainant and respondent, pro se. Mr. John C. Chernauskas, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on May 22, 1957, com- 
plainant seeks to recover the sum of $484.03, alleged to be due 
him as brokerage in connection with certain contracts of sale 
negotiated by complainant on behalf of respondent in August 
and October 1956. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on July 1, 1957. On the same date, a copy of the 
report of investigation was served upon complainant. Respond- 
ent’s answer is in the form of a letter to the Department, dated 
July 18, 1957, with which he enclosed check in the amount of 
$195.56, payable to complainant, which was forwarded to com- 
plainant as remittance of an undisputed amount. Respondent 
contends in his answer that, “The only matter outstanding is 





584 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 17 A.D. 583 


$218.25 requested by Victor Bendel on a sale booked by same 
to Northland Foods of Duluth, Minn.” 


The amount claimed in this proceeding is under $500 and 
the issues are, therefore, determined in accordance with the 
shortened method of procedure provided for in section ,47.20 
of the rules of practice. Pursuant to this procedure, complain- 
ant filed an opening statement, respondent filed an answering 
statement, and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Victor David Bendel, doing 
business as Victor D. Bendel, whose address is Board of Trade 
Building, Chicago 4, Illinois. 


2. Respondent is an individual, Chris G. Georgaklis, doing 
business as Nova Scotia Blueberry Exporters, whose address 
is 483 Summer Street, Somerville, Massachusetts. At the time 
of these transactions, respondent was licensed under the act. 


3. On or about September 6, 1955, respondent employed 
complainant as his broker to negotiate, in the course of inter- 
state commerce, for and on behalf of respondent the sale of 
frozen fruits to be shipped in interstate and/or foreign com- 
merce from Parrsboro in the Province of Nova Scotia, or from 
Boston, Massachusetts, to the purchasers of said fruits in the 
United States. Brokerage of 3 percent of the purchase price 
was to be paid to complainant. 


4. On or about the dates set forth below, complainant ne- 
gotiated for and on behalf of respondent the sale of frozen 
Canadian blueberries to customers as indicated, for the prices 
stated and within the scope of the authority given by re- 
spondent: 

Price 
Date Purchaser Quantity Per Lb. Amount 
Aug.17,1956 Northland Foods,Inc. 1200 22# tins $.27-%  $ 7,260.00 
Duluth, Minnesota 
Aug.17,1956 GeorgeW.Haxton&  200030# cartons .26 ° 15,600.00 
Sons, Inc. 
Oakfield, New York 
e ” Canada Packers, Inc. 200030# cartons . 16,200.00 
New York, New York 
Aug. 22,1956 Fasano Pie Co. 2000 30# cartons . 16,800.00 
Chicago, Illinois 
o m Case-Moody Pie Co. 1206 22# tins 7,428.96 
Chicago, Illinois 
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Price 
Date Purchaser Quantity PerLb. Amount 
Oct. 16,1956 Northern Blueberries, 1039 22# tins 27 6,171.66 


Inc., Duluth, Minnesota 


5. Respondent shipped blueberries to the several buyers re- 
ferred to in Finding of Fact No. 4, from Parrsboro in the 
Province of Nova Scotia to Duluth, Minnesota; New York, 
New York; Oakfield, New York; and Chicago, Illinois. 


6. Complainant’s brokerage was paid in full by respondent 
on all except two of the contracts, viz., Northland Foods, Inc. 
and George W. Haxton & Sons, Inc. The brokerage due com- 
plainant in connection with the Northland Foods transaction 
is $217.80. The brokerage due on the George W. Haxton & 
Sons transaction is $468, or total brokerage for the two trans- 
actions amounting to $685.80. Of this amount, respondent has 
paid complainant a total of $419.25, leaving a balance due 
complainant of $266.55. 


7. An informal complaint was filed on March 26, 1957, 
which was within 9 months after accrual of the causes of 


action herein alleged. 


CONCLUSIONS 


Respondent’s defense in this proceeding appears to be based 
upon a misconception of respondent’s duties as principal and 
the rights of his agent in relation to certain transactions nego- 
tiated by the agent on behalf of the principal pursuant to the 
authority vested in the agent by the principal. There is no 
dispute as to the agency agreement between the parties. Re- 
spondent contended, however, in a letter to the Department, 
dated April 9, 1957 (Exhibit 3, report of investigation), that 
complainant forced respondent into sales he did not want to 
make. Respondent further contended (Exhibit 4, report of 
investigation), that “On three occasions he was told that we 
did not care to make a sale or delivery because he was infring- 
ing on another broker’s territory, and each time he was per- 
sistent enough to force our confirmation.” There is no sub- 
stantiating evidence that complainant exceeded his authority 
and no indication that respondent repudiated any of the con- 
tracts negotiated by complainant. On the contrary, the evi- 
dence shows that respondent undertook to fulfill the contracts, 
although in some instances respondent appears to have fallen 
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short of complete performance due to scarcity of supply in 
blueberries. 

Respondent relies upon two circumstances as justification for 
his failure to pay the brokerage claimed. Referring to com- 
plainant, respondent stated that, “Not once did they try to col- 
lect our money in any instance and in particular with George 
W. Haxton & Sons... and we expect Victor D. Bendel Co. 
to collect this for us or be responsible for it.” It is not the 
obligation of a broker, in the absence of a special agreement 
between the broker and his principal, to collect the purchase 
price in connection with a transaction negotiated for his prin- 
cipal. There is no evidence of any special agreement in this 
case that complainant was to collect the amounts due respond- 
ent, other than respondent’s statement that he expected com- 
plainant to do so. It is well settled that authority to receive 
payment for a principal cannot be implied from the mere fact 
that an agent has authority to sell. Pasco County Peach As- 
sociation V. J. F. Solley & Co., 146 F. 2d 880 (4th Cir. 1945), 
8 A.D. 327. 

Respondent also claims that certain portions of the blue- 
berries delivered to Northland Foods pursuant to the contract 
negotiated by complainant were rejected and, therefore, com- 
plainant is due no brokerage for that part which was rejected. 
Respondent stated (Exhibit 4, report of investigation) that, 
“We, the seller, are not responsible for brokerage payment on 
refused merchandise regardless if the shipment in question 
was refused due to fault of the shipper or packer.” It has 
been held that where a broker negotiates a valid contract, he 
is entitled to the agreed brokerage for his services and re- 
jection of the shipment by the purchaser does not relieve the 
principal of liability for the payment of such brokerage, where 
there is no proof of fault on the part of the broker. Tri-State 
Sales Agency V. J. Reid Horne, 10 A.D. 997. We also held in 
John H. Postel v. Phil Peck Company, 10 A.D. 82, that if com- 
plainant-broker negotiated the sale of watermelons on behalf 
of respondent-seller and within the authority authorized by the 
seller, the broker is entitled to the agreed brokerage, in the 
absence of an express agreement to the contrary, notwithstand- 
ing that certain cars were rejected subsequently by the pur- 
chasers of the melons. See also, Pope & Mooers v. H. M. Hur- 
ley, 138 A.D. 868. 

Although enclosing with his answer to the complaint a check 
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payable to complainant in the amount of $195.56, and admitting 
at that time that complainant was entitled to this amount 
which respondent withheld in connection with the George W. 
Haxton transaction, respondent firmly contends that he should 
not be required to pay complainant the claimed brokerage on 
the Northland Foods transaction. In the light of the foregoing 
discussion, it is clear that respondent’s position is without 
merit. Respondent’s failure to pay complainant promptly the 
agreed brokerage covering the transactions in question is in 
violation of section 2 of the act, and complainant is entitled 
to reparation. 


The total purchase price of the blueberries sold by com- 
plainant to Northland Foods, Inc. on behalf of respondent was 
$7,260. At 3 percent, complainant’s brokerage on this sum 
amounted to $217.80. The total purchase price of the blue- 
berries covered by the contract negotiated by complainant in the 
George W. Haxton & Sons transaction was $15,600. At 3 per- 
cent, the brokerage due complainant on this sum amounts to 
$468, or total brokerage for the two transactions of $685.80. 
Against this total, respondent paid complainant on February 
28, 1957, the sum of $223.69. The $195.56 paid by check at- 
tached to respondent’s answer to the complaint makes a total 
payment of $419.25. This amount deducted from the total 
brokerage of $685.80 leaves a balance due complainant from 
respondent of $266.55. Complainant should be awarded repa- 
ration in the latter amount, with interest, and the facts should 


be published. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $266.55, 
with interest thereon at the rate of 5 percent per annum from 
September 1, 1956, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties, 
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(No. 5526) 


CHICAGO POTATO EXCHANGE v. R. C. BADLER. PACA Docket 
No. 7279. Decided June 26, 1958. 


Prior Order Amended 


The order of June 10, 1958, is amended by eliminating the provision for 
payment of interest. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER AMENDING PRIOR ORDER 


In this reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), an order was issued on June 10, 1958, awarding rep- 
aration to complainant against respondent in the amount of 
$335.89, with interest thereon at the rate of 5 percent per 
annum from October 1, 1957, until paid. This order was issued 
pursuant to section 7(a) of the act (7 U.S.C. 499g(a)), which 
provides for such an order when it appears that respondent 
in his answer has admitted liability for a portion of the amount 
claimed by complainant. 

A copy of the order of June 10, 1958, was served upon 
respondent on June 11, 1958. In a letter received by the De- 
partment on June 12, 1958, respondent’s attorney requested 
that the order be amended to eliminate the provision for in- 
terest. It is stated that no interest should be assessed because 
the sum of $335.89, was offered to and refused by complainant. 

Whether there was a prior tender of the undisputed amount 
of $335.89, is a matter which can be developed at the oral 
hearing to be held in this proceeding. Accordingly, the order 
of June 10, 1958, is hereby amended by eliminating the pro- 
vision for payment of interest. 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $335.89. 


Copies hereof shall be served upon the parties. 


(No. 5527) 


ERNIE JOHNSON & SON v. R & M PropucE, INc. PACA Docket 
No. 7291. Decided June 26, 1958. 





ERNIE JOHNSON & SON v. R & M PRODUCE 
Cite as 17 A.D. 588 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. Earl G. Strohl, Shippers’ Traffic Service, of Phoenix, Arizona, for com- 
plainant. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on February 14, 
1958. The formal complaint was filed on March 27, 1958. Com- 
plainant seeks an award of reparation in the amount of $500, 
from respondent, in connection with the sale of five trucklots 
of onions during August and September 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on April 29, 1958. On the same date a copy of the 
report of investigation was served upon complainant. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c). of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 


without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Ernest W. 
Johnson and Charles N. Johnson, doing business as Ernie 
Johnson & Son, whose address is 501 W. Virginia Avenue, 
Phoenix, Arizona. 

2. Respondent, R & M Produce, Inc., is a corporation whose 


address is 25 S. Harrison, Cortez, Colorado. At the time of the 
transactions involved herein, respondent was licensed under 


the act. 


3. During August and September 1957, in the course of 
interstate commerce, complainant sold to respondent five truck- 
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lots of onions for a total price of $522.50, f.o.b. loading point 
in the state of New Mexico. 


4. During August and September 1957, complainant deliv- 
ered to respondent at loading point in the State of New Mexico, 
onions meeting the specifications of the contracts. Respondent 
thereafter transported the onions in its own trucks to Cortez, 
Colorado. Respondent accepted the onions. 


5. The total purchase price of the five trucklots of onions 
is $522.50. Respondent gave complainant two checks totaling 
$522.50, as full settlement of the account. Both checks were 
returned by the bank to complainant marked “Insufficient 
Funds.” However, complainant is seeking reparation in the 
amount of $500.00 only, no part of which has been paid by 
respondent to complainant. 


6. The formal complaint was filed on March 27, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the amount sought 
in the formal complaint in connection with the sale of the 5 
trucklots of onions is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $500, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $500, with interest thereon 
at the rate of 5 percent per annum from October 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5528) 


MAE L. RATCLIFF v. BECKER FRUIT & PRODUCE Co. PACA 
Docket No. 6882. Decided June 30, 1958. 


MAE L. RATCLIFF v. BECKER 
Cite as 17 A.D. 590 


Joint Account Agreement—Failure to Account 


Respondent is ordered to pay to complainant the amount due in connection 
with a joint account transaction. 


Mr. G. B. Hogan, of Pompano Beach, Florida, for complainant. Mr. Joseph 
S. Ayoub, of Boston, Massachusetts, for respondent. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on July 26, 1956, com- 
plainant seeks to recover the sum of $3,079.80, alleged to be 
due complainant from respondent in connection with a joint 
account transaction involving shipments of cucumbers and 
peppers in January and February 1956. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on August 3, 1956. A copy of the report of investi- 
gation was served upon complainant’s representative on August 
4, 1956. Respondent filed an answer to the complaint on Sep- 
tember 28, 1956, denying any liability to complainant. Re- 
spondent alleges that complainant “is not in any way acquainted 
with the agreements and the negotiations originally entered 
into” and that the “Complaint is not in accordance with the 
basic agreements entered into.” On October 15, 1956, copies 
of a supplemental report of investigation were served upon 
the parties. 


An oral hearing was requested by respondent to be held in 
Boston, Massachusetts. Subsequently, respondent waived oral 
hearing and the issues are determined under the shortened 
method of procedure provided for in section 47.20 of the rules 
of practice. Pursuant to such procedure, complainant requested 
that the verified complaint and attached exhibits be considered 
as her opening statement. Respondent did not file an answering 


statement. 


FINDINGS OF FACT 


1. Complainant is an individual, Mae L. Ratcliff, whose 
uddress is Pompano Beach, Florida. 
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2. Respondent is an individual, Sidney Becker, doing busi- 
ness as Becker Fruit & Produce Co., whose address is 296 
Boston Market Terminal, Boston, Massachusetts. At the time 
of this transaction, respondent was licensed under the act. 


3. On or about January 31, 1956, in the course of interstate 
commerce and by oral contract, respondent and C. C. Ratcliff 
entered into a joint account agreement for the handling of 
certain produce. Pursuant to said agreement, C. C. Ratcliff on 
the same date shipped by truck to respondent, to be sold for 
their joint account, 100 crates of cucumbers, at a cost of $5.50 
per crate, and 568 bushel-baskets of peppers, at a cost of $4.85 
per basket; and on February 3, 1956, he shipped to respondent, 
to be sold for their joint account, 100 bushel-baskets of peppers, 
at $3.75 per basket, all prices f.o.b. Pompano Beach, Florida. 


4. Upon arrival of the cucumbers and peppers at destina- 
tion, respondent accepted and sold the same in accordance with 
the joint account agreement, but has failed to render an account 
sales to complainant, and failed to pay drafts drawn upon him 
covering initial costs of the commodities, in accordance with 
the agreement of the parties. Respondent made two partial pay- 
ments of $300 each, or a total of $600 to complainant, and 
there remains due and owing from respondent to complainant 
the sum of $1,649.98. 


5. The formal complaint was filed on July 26, 1956, which 
was within 9 months after accrual of the cause of action here- 
in alleged. 


CONCLUSIONS 


Complainant is the surviving spouse of Claude C. Ratcliff, 
deceased, also known as C. C. Ratcliff, who, prior to his death, 
entered into the transaction with respondent which is involved 
in this proceeding. The record contains a photostatic copy of 
an order issued by the County Court of Broward County, 
Florida, on July 19, 1956, holding that the complainant herein 
is entitled to the entire estate of Claude C. Ratcliff, without 
administration. This includes any claim which the deceased 
Ratcliff may have had against the respondent. 

Although denying liability to complainant and alleging that 
the complaint filed herein was not in accordance with the oral 
agreement entered into between respondent and C. C. Ratcliff, 
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and further, that the latter’s widow, the complainant. in this 
case, is in no way acquainted with the agreements and nego- 
tiations originally ntered into, respondent has submitted no 
evidence in substantiation of these claims. 


On the other hand, exhibits attached to the complaint are 
sufficient to establish the joint account transaction as alleged 
in the complaint. The file indicates that, since respondent never 
rendered an account sales covering the two shipments here 
involved, complainant’s claim as stated in the complaint was 
based upon the original cost of the peppers and cucumbers in- 
volved. Although complainant was unable to furnish evidence 
of the actual amount due complainant from respondent under 
the joint account agreement, since no accounting was ever re- 
ceived from respondent, the Department made a supplemental 
investigation during which respondent’s records covering the 
two shipments were examined in detail. Attached to the sup- 
plemental report of investigation as Exhibit 3 is the Depart- 
ment’s computation, based upon respondent’s records, show- 
ing the amounts due complainant in connection with the two 
shipments. 


On the truckload of peppers and cucumbers shipped January 
31, 1956, total cost and expenses, including freight charges, 
amounted to $3,982.53. Total receipts from the sale of this 
load of peppers and cucumbers was $1,517.62, or a loss on the 
truckload amounting to $2,464.91. One-half of this loss, or 
$1,232.45, is chargeable to complainant. This sum deducted 
from the original cost of the peppers and cucumbers, amounting 
to $3,304.80, which was paid by C. C. Ratcliff, indicates a 
balance due complainant from respondent on this transaction 
of $2,072.35. As to the 100 bushel-baskets of peppers shipped 
to respondent on February 3, 1956, the Department’s compu- 
tation, based upon respondent’s records, shows total cost and 
expenses amounting to $483.55. The gross amount received 
from the sale of these peppers was $88.80, or a loss on this 
lot amounting to $394.75. One-half of this amount, or $197.37, 
is chargeable to complainant. The latter figure deducted from 
the original cost of the peppers, amounting to $375, which was 
paid by C. C. Ratcliff, indicates a balance due complainant on 
this transaction of $177.63. The latter amount added to the 
$2,072.35 due on the previous truckload shows a total of $2,- 
249.98 due complainant from respondent in connection with 
the joint account agreement between respondent and C. C. 
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Ratcliff. Complainant states in the complaint that respondent 
made two payments of $300 each, or a total of $600. This 
amount should be deducted from the total sum of $2,249.98 
found to be due on the two shipments, leaving a balance still 
due and owing to complainant from respondent of $1,649.98. 
Respondent’s failure to account and pay to complainant 
promptly the balance due is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount 
of $1,649.98, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $1,649.98, 
with interest thereon at the rate of 5 percent per annum from | 
March 1, 1956, until paid. 


The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 5529) 


PACA Docket No. 6995. Dismissed June 3, 1958, by Thomas é 
J. Flavin, Judicial Officer. 


(No. 5530) 


PACA Docket No. 7105. Dismissed June 3, 1958, by Thomas 
J. Flavin, Judicial Officer. 


(No. 5531) 


PACA Docket No. 7099. Dismissed June 10, 1958, by Thomas 
J. Flavin, Judicial Officer. 
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(No. 5532) 


PACA Docket No. 7203. Dismissed June 10, 1958, by Thomas 
J. Flavin, Judicial Officer. 


(No. 5533) 


PACA Docket No. 7148. Dismissed June 13, 1958, by Thomas 
J. Flavin, Judicial Officer. 


(No. 5534) 


PACA Docket No. 7255. Dismissed June 30, 1958, by Thomas 
J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 5535) 


ISRAEL KLEIN Co. v. S. OTIS SULLIVAN & COMPANY. PACA 
Docket No, 6827. Order issued June 23, 1958, by Thomas J. 
Flavin, Judicial Officer. 





